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Sounp, orderly, and effective disposition of war surplus property 
is a problem of vital importance to the business and economic wel- 
fare of the country. 


All manner of products and materials are involved—foodstuffs, 
land, buildings, textiles, tools, airplanes, lumber, clothing—the list 
is limitless and the quantities and sums involved staggering. Accord- 
ing to official estimates, the value of surplus stocks to be disposed 
of may reach 112 billion dollars—and all under the provisions and 

© requirements of the new Surplus Property Act of 1944, detailed, 


exacting. 


For the information and guidance of everyone concerned with the 
new law, here is a practical, dependable, and comprehensive weekly 
reporter especially designed to help subscribers know exactly what 
to do and how and when and why to do it in complying with the 
new Act. Week after week, each issue will report every significant 
turn and twist of unfolding developments under the law—official 
regulations, rulings, interpretations, court and administrative deci- 
sions, and other related pertinent material. 


wars 


Truly, for everyone responsible for the correct solution of the 
thousand-and-one problems almost certain to arise with a law of 
such sweeping coverage, affecting so vast an array of products, 
materials and properties, a subscription to CCH’s Surplus Disposal 

O Law Reports is an investment in security and peace of mind. 
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After THE WAR 


Will your clients’ present 
ments with other manufacturers violate the 
anti-trust laws? 


oope! Itive arranae- 


Have your clients secured suita protective 
waivers from the Government departments? 





Are your clients’ plans such that they can be 
continued after the war in their cooperative rela- 
tionship with other manufacturers? 

Are your clients making after-war plans which 
come within the prohibition of the anti-trust 
laws? 


Will your clients’ plans for merchandising their 
after-war products violate the state and federal 
statutes on monopoly? 

Here is a volume which w you in 

advising your clients as to their rights as 

well as their obligations under t 


oly” statutes 


TOULMIN’S TRADE AGREEMENTS 
AND THE ANTI-TRUST LAWS 


By HARRY AUBREY TOULMIN, Jr ryton 
and kee ae Author of Toulmin’s Law 
of Foods, Drugs and Cosmetics 


Many of the present cooperative agreements in 
industry will be the subject, after the war, of 
a tremendous amount of litigation. Also a great 
many of the cooperative arrangements between 
industry will be sought to be continued by 
manufacturers with corresponding disastrous 
results to those who try it 


Many pieces of anti-trust litigation have been 
merely suspended during the war and with the 
termination of the war in view there will be a 
tremendous revival of such litigation. 


TRADE AGREEMENTS AND THE ANTI-TRUST 
LAWS is a new type of guide book for lawyers 
who advise business and industry. The discus- 
sion is by an expert with a quarter-century of 
successful experience as counsel for a wide 
variety of corporations. The outstanding feature 
of this book is its practical nature because it is 
written from the author's actual experience as 
a lawyer for many of the lea American 
corporations. 


PRICE, including latest pocket supplement. $7.50 
a copy prepaid. We will be pleased to send a 
copy at once for five days free examination. 


FPREE to purchasers of the book: Digest of 
Federal Laws Pertaining to Fair mpetition in 
Industry and Chart of government departments in 
charge of their administrat 


THE W. H. ANDERSON COMPANY 
524 Main Street Cincinnati 2, Ohio 











USED LAW BOOKS 


Here are a few November offerings of good 
used law books. Our 32-page printed catalog. 
free on request, lists hundreds of other bar 
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We buy entire law libraries or lesser collec- 
tions of esteemed used law books—outright. 


for cash. No consignments or commissions. Re- 


ports of books for sale promptly acknowledged. 


CLAITOR’S BOOK STORE 


Baton Rouge 6. Louisiana 


The nation’ s cle aring x house for good used tau books. 
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MERTENS LAW OF FEDERAL INCOME TAXATION 


nplete restatement of the entire field of federal income and excess profits taxation so 


tten that anyone interested in any phase of the subject may readily find the law appli- 
e with the minimum expenditure of time and effort. 


t constantly to date by a monthly pamphlet service, cumulated every three, six and 
months and cumulated in pocket parts at the end of the year’s subscription. 
e for the yea ervice including Pocket Parts, (July 1945) is $25.00, payable in 


NICHOLS CYCLOPEDIA OF LEGAL FORMS ANNOTATED 


by Clark A. Nichols 
9 Volumes including latest Pocket Parts, Price $75.00 


ontains a form to fit every conceivable situation, but tells you the law applicable 
and ere to find it by keying the forms to text books, legal encyclopedias, selected case 
notes, statutes, decisions of courts, and law journals. It puts your library to work for you 
and it is kept to date by means of pocket supplements. It does not contain pleading or 
practice forms. 
Will any other work in your library do as much for you—tell you what the law is or where 


] } ‘ 
d then show you what to do about it? 


HENDERSON INTRODUCTION TO INCOME TAXATION 


ne Volume 439 Pages Price $5.00 


eneral survey of feder ncome and excess profits taxation. Written in a flowing and easily readable 
with emphasi teresting and unusui il phases of the subject, basic concepts, and wherein the prob- 
lie, it provide rama greatly facilitatins more detailed knowledge and a general review of the field 


BARTON FEDERAL INCOME ESTATE AND GIFT TAX LAWS 
One Volume including 1944 Pocket Part, Price $30.00 


lhe complete history of all Federal Income, Estate and Gift Tax Laws is shown at a glance 
as this work sets out in parallel columns the law in effect during each year beginning with 
193 {9 and brings back into each respective year the retroactive amendments made by the 
various Joint Resolutions and Revenue Acts, so that the reader can see exactly how the 
law read in any given year. He also can readily compare the changes which have been 
made from 1939 to date, and through the cross-references to the author’s Eighth Edition 
the law from 1926 to date. 


pplementation k eeps this work constantly to date 


CYCLOPEDIA OF FEDERAL PROCEDURE 


(Civil, Criminal and Appellate) 
Second Edition 
14 Volumes including 1944 Pocket Parts, Price $150.00 


A complete encyclopedic treatment of jurisdiction, venue and practice in the federal courts 
in the light of the Rules of Civil Procedure and all pertinent authority. 

The forms are incorporated with the text for ease and certainty in the drafting of any 
instrument, civil, criminal or appellate, required for use in the course of federal practice 
Kept to date by annual pocket supplementation. 


Terms and descriptive literature gladly sent on request 


CALLAGHAN & COMPANY 


401 East Ohio Street Chicago 11, Hlinois 








INTENTION + ACTION= W/SDOM 


The man who has enough insurance on 





his life to protect his dependent family 
properly, should he himself fail to sur- 
vive, has followed the simple formula 


C ited abc ve. 


In contrast, all the self pledges ever 





made are meaningless until they are ful 


filled. 


It is important to remember, too, that he 
the breadwinner may arrange his protec- UDENTIAL 


tion program so that if he does survive INSURANCE COMPANY OF AMERICA 
A mutual life insurance company 
HOME OFFICE NEWARK, NEW JERSEY 











he himself will benefit trom his wisdom. 
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AMERICAN BAR 
ASSOCIATION 
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Pursuant to terms of bequest of 
Judge Erskine M. Ross, Deceased 


Information for Contestants 


American Bar Association 
1140 N. Dearborn Street Chicago 10, Ill. 
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MILITARY 
OCCUPATION 


AND THE RULE OF LAW 
Occupation Government in the 
Rhineland, 1918-1923 


By I rnst Fraenkel 


OXFORD UNIVERSITY PRESS 
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\Jesse—_ 
a ry . . 7 
The high standing of Mr. Drewry as a lawyer and law-briefer 
is well known throughout the Northwestern States 


His comment on Words and Phrases. Permanent Edition. is 
typical of that received from numerous Lawyers and Judges 
throughout the land. 


West Publishing Co. 


Vill 4 





























Making Secure 
“The Bless 105 of Liberty” 


Joseph W. Henderson 


S rie ) na vidua hall clid no pul 
ig] ‘ i ) ri ! 9 COO! il \ 
hallen | i iro kurop mali ly 
S ru ] was I ccentra ) rl 
n En mad am a ) ( 


Four Foundations for ntral government by the rova 
the Rights of Citizens nor and council: which coun 


| nolo on N (, " S yf 
\ ) I la I la if 
L'nited States in yal »| 
) 10 ) 
! S reters to thas nsiIsten 1 ( 
| ha ve su | , 
treme wo ) nai dua 
ither than o ) n 
aol ) ! na 
p over him 
wa ) sie 
2 \ ) | 
l Decla ) 
il ’ til It) al (ji 1 
a ) nN 
Cl ndividu Ta 
1) and 
cal (>? ill i ) ) ) 
een nation ana i ind b " 
: ( 1 i ) ( ) : 
ite and «all sO a no p sol 
} { 
‘> tol " 1 
nd no ne ig] hborhood sho db sul 
. H s no » b lave 
\ ( dl to ! wbitra ) 
) I 
( OS ) ry 
4 Laws, Courts 
— and Impartial Judges 
i itl l + 
YS y exercised ( ) \ svstem of laws admiunistered 
, to b nm courts manned b independet 
t ft asters y| judges, free from external influer 
tain a CIVIIIZCA SO ressures and precon eived phil so 
' } ee a nhie¢ , whic . : 
secu » each individual as a yhies—courts in which = every ) 
‘| Lic] nt 1! wverniment Mis ould be assured ft equality befor 
int { rights. As a corollary ol the law and in the presence of a 
( ed ) ndividual man, w iwencies Of government This i 
Bill R V <, t up local self-government to the sect up in contrast with the systen 
ompatible with effective na of administrative flats or decrees 
stence. We established th hich obtained in much of Cont 
\ t I 1 rhood peopled bv free nental Europe at that time 
\ . In the tvpical European gov (4) Guaranteed rights: a guaran 
ts of the eighteenth century tee, vouchsafed by recourse to 





The Blessings of Libe rly 


courts OL reasonabik pectations 
volved in civilized li ws discoveret 
1)\ Cx pcricnce cle \¢ yped ) easol 
ind declared in the historical monu 
ments of lberty—Magna Cart I 
Petition of Righ h kn isl B 
of Rights, the Declaration of Right 
ol the Continental Congress. an 
Declaration of Independence ind 


embodied in our own reve 


of Rights 


The over-all right sought to b 
tected by our ea) ylitical ins 
tions was the right of all o 
people to individ li { dom 1} 
chief constitution . 5 
right was that the peo 
i particular ) 

1 trai ol go 

Straints ! ! POSE ) 
ambitions of s Ss! ) ) " 

mers, in hi 7 ) 
vided Walls 18) mine ine é 
ercise of arbitra powell ind igalnst 
the spread of social impetuosity dl 
discord: a fram ) rO rnmet! 
made for the responsibility of 
ment to the peop he powers of 
government were sep ( 1S 
between the execut the le slaty 
and the judicial, in t plan for th 
Federal Government ind wain 
divided as between. th Stat ind 
the national gover ind 
the States Ther re cl ks ind 
balances to main . seDda t1ol 
The rights of mei nd states 
to be settled In ny lla co 


The Rights of the 
People to Freedom Were 
Protected Against Government 


Not only wcre the peo! viven t] Ss 


rights to secure their liberty. but the. 


were given certain specific rights 
iwainst the operations Of the gover 
ment so erected. No bill of attaind 
or ex post facto law was to be passed 
The protection of the writ of habeas 
corpus could not be suspended un 
less perchance the public safetv } 
quired it in tim ff rebellion o1 
invasion 

The Fourth Amendment pro 


vided that “The right of the peo 


to be secure in their persons, houses 


598 American Bar Association Journ 


yapers, and effects, against unreason 


} 


able searches and seizures, shall not 
be violated, and no Warrants shall 
issue, but upon probable cause, sup 
ported by Oath or afhrmation, and 


particularly describing the place to 


} } t} . 
¢ searched, and the persons Ol! 
In the First 
| 


\mendment Congress was prohibited 


things to be seized 


from making any law “respecting an 


stablishment of religion, or prohibit 


ing the free eXercise thereof; or 


abridging the freedom of speech, ol 


1} 


of the press; or the right of the peopl 


peace ibly o assemble, and to peu 


Government tor a 


Fifth Amend 


rson Was to be deprived 


redress 


of grievances.” By the 


nent, no p 
of life, liberty, or property, without 


Not 


retained ex 


due process Ot law oniyv were 


these rights originall) 


pressly by and for the peopl Dut Lol 


venerations these principles re 


mained substantially unaltered 


cept to the extent that they were ad 


I 
vanced and 


Stre nethe ned by furthe 


amendments, judicial 


constitutional! 


nite rpre tation and custom 


What has become of these rights 


answer is that ow 


I he 


iorm of government 


regrettable 


has unde rvone 


serious change and these rights have 
been seriously affected by i the 
idministrative agencies, (b) the as 


s impti mm ot powers in departments 


f the National Government and (« 


t] centralized federa 


e growth of the 


overnment 


Rise of 
Administrative Controls 


1 , 
know, modern industry 


\s we all 
brought with it many disturbing ail 
ments—monopolies, labor troubles, 


stock 


\gain as we 


frauds, economic depressions 


know, Government—at 


times pushed on by the 


pe ople 


began to regulate, and finally to dix 


tate to and control, free enterprise 


Especially in the last ten or fifteen 


years, It came to underwrite, suppl 
ment and even supplant it. To carry 
out these new controls and opera 
tions, Government needed flexible, 
continuous oversight An instru 


ment of control simpler, speedier, 


deemed to be mort idaptable than 
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sential; and so a host of adminis 
tive agencies we created—a : 
foreign to the system olf Gove 
4 
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Its possibilities strikingly mat 
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wrohibition An idea of the pa 
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mount importa! »f so ne pol 
as to some one subject yustilyving t 
ignoring of constitutional guarantees 
was marked ind | 
persisted 

(nce all liti¢ naduct¢ 
in the courts r rial by ju : 
was to be had SI dl CCE pt 
the Chancery Courts Now an ove 
whelming propo I of cases I 
volving citizens’ rights is settle 
before administrative agencies staffe i 


by men whose t ire and tradition 
; O 
are not those of verienced and in 
partial judges Not only have thes 
agencies acquired jurisdiction ove 
new rights und the very statute ' 
li 
creating them nave gainet : 
jurisdiction as | over many mat 
ters formerly within the sole jurisdic 
tion of courts of law. During thi 
past year I have discussed in mani 
speeches ind a Ciecs the blow whicl : 
this development s struck to ow 
= 4 
constitutional rights, the sienihcance 
ric 
it has as to ou eedo ind what , 
( 
will follow if it continues unchecked 
nd 
Ww 
] * There held of law res: 
development manif hecome 
(.on 
inevitable We are entering upon the crea } 
tion of a body of a Strative law quite § asa 
different in son ner its remedies, | 
and its necessa safeguards from the old a. 4 
methods of reg iti e) spe fic Statutes res 
enforced by tl cou There will be 
no withdrawal fron ese experiments. We eal 
shall go on; we s l expand them, whether rd 


we approve ot, because 





such agencies furnish protection to rights r 
and obstacles to wrong-doing which undet — 
our new social and industrial conditions 7 
cannot be practical accomplished by the tect 
old and simple procedure of legislatures and 

courts as n the | generation Address dec 
of Elihu Root as President of the American bv 
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Separation of the Powers 
of Government Is Impaired 
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il of officials power by sub 
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lecision, and abo ill want of ef 
fective checks idministrative 
decisions, result fixing of policies 
| by the agencies rather than by Con 
rress and in leaving the limits pre 


scribed by statutes easily evaded and 


vague in practice. 

Congress can investigate an agen- 
cy, abate its authority, or modify its 
weapons after the evils of administra 
tion have been disclosed, but is un 
ible to conduct the demands of the 
peopl through the whole process ol 


1dministration in time to give el 


ective relief 
For the executive, the area has 
been too vast to be very thoroughly 


S ipervised by it. 

As to the courts, legislation has 
limited or even precluded judicial 
scrutiny of administrative 
The 


which existed before the 


review ol 


determinations. 


modes of re 
rise ol 
he agencies with wide powers which 


ire set up today were expensive dila 


ry and sometimes over-technical 
There has been no adequat legis 
itive provision for the simple 


speedy review required to safeguard 
Thus the 


tion of powers, characteristic of 


iaranteed rights. separa 


and 


fundamental in our constitutional 


has become. seriously im 


polity, 


| 


pairea 


Separation of the Powers 
of Government Is Basic 


lo reafhrm for ourselves the impor 


tance of the separation olf powers 


riginally organized in the tree gov 
States, we 
The 


Federalist papers, doubtless the great 


ernment of the United 


but have recourse to 


need 


st political writings in American 


history and put to paper for the most 
part by two framers of our Constitu 


tion \lexande1 Hamilton and 


} 


James Madison. These papers are an 


vuthoritative analysis of the funda 
mental principles upon which the 
the I 


They 


eovernment olf nited States 


established. have been 


Vas 


cited as a source of constitutional 


aw by the Supreme Court of the 


United States and are so regarded by 


all lawyers. In those papers the 


doctrine of the separation of powers 
is maintained as an “essential precau 
tion in favor of liberty.” There it is 


testified that “‘the accumulation ol 


all powers . . . in the same hands 


may justly be pronounced the 


“The Blessings of Liberty” 


very definition of tyranny.’*® The 
elaborate system of checks and 
balances worked out in our Consti 


tution was devised to maintain in 
practice a separation of the powers of 


government.* 


The Drift Away from 
Responsibility to the People 


It is of the utmost concern that an 
other consequence of the growth of 
the present-day administrative system 
has been the drifting away, from 
control by the people, of a tremen 


dous area of governmental activity 


Ihe framers of our Constitution 
thought it “essential to liberty that 
the government should have a 


common interest with the peopl 


They believed, therefore, that go\ 


must be answerable to the 


And SO 
responsibility to 


crnment 


people.® they wrote the 


principle ol the 


into oul Constitution 


pe ople 


Through subsequent amendment 


this principle was strengthened. But 


today the independent regulatory 


commissions have created vast areas 
of irresponsibility in which are being 
determined important questions ol 
public policy. Moreover, administra 
tion as it is now carried on often in 
volves delegation of wide powers to 


subordinates, sometimes of smal! 


calibre and active bias, without ad 
quate supervision 


Divisions, bureaus, and commis 


sions are concerned with technical 


problems. Their decisions are not 


2. “But before transactions otherwis« 


legal can be outlawed or denied their 
business consequences they must fall under 


usual 


the ban of some standards of conduct pre 
scribed by an agency of government author 
ized to prescribe such standards—either the 
courts or Congress or an agency to whicl 
Congress has delegated its authority. Con 
gress itself did not proscribe the respond 
ents’ purchases of preferred stock 
Established judicial doctrines do not cor 
demn_ these transactions Nor has the 
Commission acting under the rule-making 
powers delegated to it by Sec. Il ( 
promulgated new general standards of con 


duct.” Securities Commission v. Chener 
Corporation, S18 U.S. 80, 92-98 

8. The Federalist, No. 47 (Modern 
Library ed.) 312, 313 (Madison). 

1. The Federalist, No. 51 (Hamilton or 


Madison) 

5. The Federalist 
milton or Madison). 
6. Ibid. 


No. 52, 341, 348 (Ha 
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easily translated into language whi 


the layman can understand. What is 


more, the link is weak between 
idministrative agencies and tl 
elected representatives of tl pub 


the executive and the Congr 


a1 } f ] 


Coneress still has tl power of Ii 


and de ith over these 108 


has the power ol the purse It stil 
investigates. But—despite this—its 
to shape polit has been 


pow I 


decline. And while, pe 


ecutive has been ilted in rece! 
vears he too has weak control over 
an\ disposition the agencies ma 
have to go their separate ways. TI 
President has powers over th rious 


t} 


agencies Cre I 


power ot 
I 


the power of example, and the powet1 
of le idership But these have not 
provided him with enough materia 


to fashion adequate reins 


The government I to 
we had a right under the Const 
tion, has undergone 1 great han 


in character as it has sought throug! 


the regulation of economic acti‘ 
to achieve the rewards promised b‘ 
le 


the theory of competition. As a resu 


of this change in character 


has come to occupy 


tional life 


where to a large extent 


there no longer operate tl tradi 
tional constitutional safeguards of 
freedom—the separation of powers 
responsibility to public will, and 
the determination of human claims 


im courts of law.7 


Centralization of National 
Powers Has Atrophied State 
and Local Self-Government 


Another retrogressive change that 


¢ f 


has been developed in the svstem o 


vovernment to which the Constitu 


tion gave us a right has been in 
the field of national state relations 
While controversy over the relation 


between state and national govern 


ment is as old as our national his 
tory, a degree of national centraliza 
tion unheard of in the past has 1 
sulted from the avalanche of federal 
acts dealing with finance, labor, farm 
ing, manufacturing, and mining 
Coincident with the growth of 


the administrative system, this pat 
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f ! ] 


1 
er! xt teaeralism aS COINC aS CX 


tensions of government have been 


sought out to meet the problems 


Eithe 


efforts 


ited by modern industry. 


the absence of any state 


or in the tace of unsuccessful stat 


fforts, the national government as 


sumed to do the job of regulatin 


e modern economy.§ 


Without question the consequent 


relative aggrandizement of national 


powell has worked radical change in 


the governmental system contem 


plated by the framers of our Consti 


tution. James Madison, known in 
yur history as the father of our Con 
stitution, argued that “The powers 


le le rated by the proposed Constitu 


tion to the federal government a1 


fined Those wl 


to remain in the 


and de 


State governments 
ire numerous Che 
} 


rormer will De exercised principally 


and indefinite 


war, pe act 
negotiation, and foreign commerc« 


The 


eral states 


on external objects, as 


powers reserved to the sev 


will extend to all the 


objects which, in the ordinary cours¢ 


of affairs, 


ind the properties of the people, and 


concern the lives, liberties, 


the internal order, improvement 


The 


yperations of the federal government 


and prosperity of the state. 


will be most extensive and important 


in times of war and danger: thos¢ 


governments in times 


"9 Thus spoke 


Madison in 1788 in arguing for the 


of the 


State 


of peace and security 


idoption of the new Constitution 


Today the national government is 


“regulating, promoting, and aiding 


iriculture, labor and industry 


vhich are not mentioned in the 


Constitution is well as comme! 


(which is mentioned) 10 And 


interpretation has so extended the 
term “commerce” as to give the 
federal government control of som«¢ 
of the most local of local activities 


Today it is the powers of an ex 


led 


panded national 


} 


vovernment at 


least as much as those reserved to the 


several states, which “extend to 


the objects which, in the ordinary 
course of affairs, concern the lives, 
liberties and properties ot the 


people, and the internal order, im 


provement, and prosperity of the 


slale,. 


[he 


Madison 


number of 


ployed under the (¢ 


Unite 
than 


the Pp 


then only 
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has more 
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The Blessings of Liberty 
suthority ike 1 balance From the administrative stand by men whose competence and in 
making, admin m, and point, we must realize that we are  tellectual integrity are beyond criti 

r ition worked t through iving in a country of great diffe: cism. 
ctrine of sepa yf power, nces in climate, density of popula De Tocqueville once said \ 
ince bet tral and tion, per capita wealth, and degree democratic people tends toward cen 
yovernment a prevent if industrialization; with great diver tralization, as it were by instinct. It 
If mentator sity in standards of living, levels of arrives at provincial institutions only 
n ished ducation, and kinds of economic _ by reflections.’ 
i dictato yuld be ictivity; with wide variety in history We have seen the rig] I 
brig ‘ e have seen the rights we starte¢ 
to negotiat yups culture, and forms of local organiza out with and the extent to which 
lan Ol ( SsuD t10n While we should endeavor to thes« rights have been impaired 
if numb rs would vel off some of these differentia What is the trend toward losing othe: 
' vith ru d ilism to tions, we must also remember that rights we still have? 
oercion ) neton ol ographic and economic facts art 
ers of interna m stubbe S l inci 
“ yborn. As Federal Government Four Principal Threats 
[| sovereignt tates increasingly enetrates i I 
i} verelg! Stat ! é 9 ¢ ‘ nto tne , 
Involved in Present Trends 
in another d y » check ictivities of business, the factory, and 
ssion. Bi 1 tha If farm, it must increasingly take lhere are presently four principal 
, : Bo 
discord on ymic crisis sccount of local conditions and cus threats in this trend: 
ee produced P yr foolis] oms Government can fit diverss Ihe first threat to the fundamen 
ag? tion in of} of thi ocal needs best if it is government tal rights we retain lies in the antipa 
we il bod { nay stop of the locality bv its own peopl thy that has deve loped between oul 
state front —— traditionally dominant ideas and 
hrough and t the natio1 Tasks Undertaken by mode of thought which has grown 
nen” In sa . Brvo - : or is growing into fashion today out 
Centralized Government ie 
echoing Jan a a of post-war disillusionment, eco 
te in 1787 the ennai as Exceed the Capacity of nomic depression, and __ political 
nd ag ae ene flay the Competent cynicism. Because the Constitution 
in their pai States ul What is more, the problems ot run of the United States is not a mer 
; } 
be unab 1 2 ning a large-scale government al- lawyer's document, but is a vehicl 
j 5 . " . " 
hagration { { otnel ready have reached th point where, ol life partaking ol the spirit of the 
fF : ve 
S A ra er money rom. the standpoint of efficiency. age as well as of our tradition, its 
 ahalition a they exceed human capacity. Con specific application and interpreta 
ial division o tv. or fo ess has a tremendous load. So has on is influenced considerably by 
other impro wicked proj the President In each national ad current political and economic con 
Ss oT t, will b ess pervade the ministrative gency, top officials tend cepuons. It is for this reason that 
vers le body o mn than a_ to be confronted with more policy eam ideas that have become or are 
a rticular me a questions than they have time 
| . ' | . 13. The Federalist, No. 51 35, 339 
nough to decide wisely. Delegation 
ad ; o sc re tage inci Hamilton or Madison); Pound Law 
, Abuses by Government Are has very definite limits, for respon and Federal Government,” Federalism as 
' , ibility must lodge somewhere: the Democratic Process (1942), 10, 27 
S t t ! Wile “a 
Best Met by Keeping It 5 14. Benson, The New Centralizati 
Clos he P responsible official must make the 1941) 10. See The Federalist, No. 28, | 
sees -lose to the eop € - 0 } 173-5 (Hamilton), where the same idea 
final decisions. If he does not, 
expressed 
\\ it is > i } . | P | ' ~ —™ , 
en we fall into the situation wher 15. Bryce { merican Comm 
‘ ic : eo ' e , 189] 445 
Sease 1S 18Ola n 1 I nd a tor : t oV \ at - 
= »p official does not know wha 16. The Federalist, No. 10, 53, 61-2 (Mad 
) promote t Montesquieu is going on “down the line.” As a_ ison 
lisine t ’ deralien Peery , 7 ‘ , 17. Benson, op. cit. supra note 14, at 1] 
lirector of “TVA has said Every The Federalist, No. 9, 47, 50-1 (Hamilton 
‘ nted o S Ses ep thing in our country is getting big 18. Benson, op. cit. supra note 14, at 11 
s of ta one part. 1 ee oe 19. Brandeis, “Centralization and Demos 
nee n | a oe! oniyv men continue to corn recy.” ey Graphic, December 1942 
hat remall ind ibout the same size.’*! It is the 20 
; ie ie 21 
I ilid s analysis has state and the political subdivision 29. “Where it proposed by the plan of 
ved ti ! again in tl eof which provide us the basis the convention to abolish the governments 
. ; of the particular states, its adversaries would 
yurse of our 1 I historv. W for a unit small enough for human have some ground for their objection 
re all fan imple. +r] ipacity though it would not be difficult to show 
oe i that if they were abolished the gene ral gov 
ane Louisiana 5 l to the 1 These are but a few of the numer ernment would be compelled, by the prin 
if) I 
urrent of A rovernment ous advantages to be derived from  ‘iP!¢ of self-preservation, to reinstate them 
> in their proper jurisdiction.” The Federalist 
01] ideolog’ iit Huey Long our system otf government These No. 14, 79, 82-3 (Madison 





; "16 23. Anderson, loc. cit. supra note 10 
egim« ire views that have been supported — jy; , 
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The Blessings oO} / ther \ 


becoming fashionable create a threat 
to our constitutional rigl 

Once in our histor the mov 
ment for popular government wa 
chiefly concerned with the Bil Oo 


Rights and other limitations on gov 


ernment lodav we find foremost 


among our fashionable ideas a no 


tion that the Federal Government 


not the formidable monster we ct 


tomarily considered 


} } 


ither, the kindly fathe 
peopl upon whom we Can Cali al 
time with full confidence in S 
benevolenc Phe notion FOCS 


beyond this—governiment is identified 


peopl (,overnment IS 
people - the 


with the 


onl ine t] rovern 
peo] 


ment. While it is to | onceded 
that the problems of today’s econo! 
require an unprecedented extensio 
of governmental activity, it is 
perative for the preservation of ou 
liberties that not only do we n 


forget that tvranny 1s oppressive eg 


ernment but also that we conti 


it all 


of our government 


times in a healthy suspicion 


Minorities Have Rights Which 
Majorities Should Respect 


threat 


irises trom tl 


The 


careless trustfulness whic 


second 
h 


itself in another direction—in 
rebirth of the belief that poy 
sovereignty must not be restra 


that the meaning of 

is the dictatorship of th 
If “government by the people 
comes 


‘vovernment by unrestralil 


majorities,” the Constitution stands 


in danger of being scrapped thro 
the gradual encroachment of 
petuous majorities. It is the essen 
of constitutional go nment th 
there be institutional checks on 
hasty action of the majorities, that 
there be on fundamental issues “‘ap 


peal from Philip drunk to Phily 
sober 
Menace of Cynicism 
and Impatience with Law 
Side by side with current excessi 
trust in government and _ in 


restrained majorities, though in 


parent contradiction, there h 


| 
the same time developed notior 
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hich is reflected a morbid cynicism 


Ideas and ideals are said to be noth 


designed 
special interests All pol 
itical leadership is condemned 


ing more than shrewdly 
veils to hide 


as 


demagoguery. Law 1s pronounced to 


be a will-o-the-wisp marching in 
vhatever direction our judges wish 
usually against the people. From 
cing a weapon oO} the many against 


tyranny otf a lew our Constitu 
ion, it 1s said, has come to be a bul 


wark 


fair demands of the 


of vested interests against the 


people. Th S¢ 
ideas have come 
+} 


to dominate in the 


inking of many of our citizens and 


+} 


have bred in them an impatience that 


has attached itself fallaciously to oun 


nstitutions and conceptions 


But there is n thing wrong with 


with our funda 


These black 


sur institutions oO! 


ental conceptions 

notions are as much ot an exaggera 
ion as the notion that men aré¢ 
ingels. What is more, The Feder 


full of evidence that 


\/ papers are 
pape 


the framers of our Constitution knew 


nat a nation ol philosophers IS as 
little to be expected as the philosoph 
ical race of kines wished for b 


Plato.”26 They knew that “momen 
tary passions, and immediate interest 


have a more active and imperious 


control over human conduct than 


considerations ol 
Phe 
iit’y 


States are aS men art 


eneral or remote 


volicy, utility, or yustice.”’*7 
knew that 
hat “they grow out of human charac 
ers.”"°5 They saw the problem “Tt 
said ‘no 


It 


neithet 


’ 
men wel angels LHe 


rovernment would be necessai 


ingels were to govern men 


xternal nor internal controls on 


overnment would be necessary. In 


raming a government which is to 


idministered by men 


ust first enable the government to 


control the governed: and in 


next place oblige it to control it 
self.”"°-9 Our Constitution gay us 
such a system of government 


American Government Deserves 
Confidence and Support 


twentieth 


public was dissatisfied 


with good 


reason We had 


’ 
ends iQ) Mich OUl 


and 
( nlarge the 


torical procedul 


We must continu » enlarge tl 
ends to preserve our free goy 
ment. But our system of governn 
still deserves the confidence An 
cans have long I posed and sg 
repuse in it We have to grant t 
“a government ot la must yet 
a government of men For 


covern as they are applied by men 


Of course freedom 1s subject to 


ploitation in self-interest. Sull 
an age of absolu yvernment 
(have) showed th we 1 the p 


of a tree people ruling und 


law.” “We are in no wis¢ 


sibilities 


bound 


concede that oul icga politic 
theory 1s logica ly a l pi losophica 
ly untenable.’ “Our theory h 
worked.’’?! Man is still a man in tl 
land of ours, no slave with 1 
rights, but only duties of paying 


filling out questionnaires 
officials an 


Othe 


the behest of bu 
| wae Imi bas , 
obeying administrative orders 


theories have yielded no such resul 


Freedom Cannot Be Saved 
by Cynicism 


Make no mistake. Political cynicis1 


is a real for to mur institutions oO 
freedom. ‘“‘What ve do hangs no 
i litthe on what believe we Cal 
lo, what we seek to what w 


Nothing 1 


} ly ; , 
peieve we are daoin 


better than we seek to make it.” 
If we fashion our political theories 
from our short-comin without 
paying attention » our achieve 
24. See, ¢ Cx g M Ru 
Minor Rig 

2° I € pi Se Judge 
Wryzanski's revic ( ! ger’s book i 
1944 57 Ha [ j 8 ag3 
See The Federa N 8 2 8-9 (Ham 
lton; id., No. 8] 2 Har on 
°%% Ti Fe N 9 529 
Hamilt M 

27 The Fe P 6, 2 Hamil 
Ol 

28. Plat 7 Bk. VII 

29. 7 I rali No 337 
Hamilton or Madis 
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Foreign Modes of Thought 


Are Sapping Our Constitution 


ird threat « 
of thou 
I the spiri 
he have b 
inental ku 
»V | i 
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is the ins 
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ion of eight 
ought, due 
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imswer 15S 
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) rs 0 7O>\ 
nster 
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Vvernment Is 
Vi powers i 
ncies sno | 
n policies 
I po ers I 
itiny b 
) bted \ 
] rope but 
built 
Another 1 
thing as rights 


» be i rea 


ly for i 


( ra iS 
) colonia 
ion oO ill 
i Wes 
lviit on 
7 ScD 
art nt ) 
] ) S 
inistrat 
make LUC 
lI then 
S yer a to 
sucn 1s ul 


Stull another is that the law, as it 
had been understood in the English- 


speaking world, the law that treats 


men as equal and the official as 


bound by law equally with the 


individual, is being swal 


privat« 
I 


owed up by a so-called public law 


ich puts the official on a higher 


plane, identifying the sovereignty of 


the people with that of their agents 


hrough whom they exercise their 


sovereignty This growing doctrine 


of public law in Federal Government 
treats the agent as vested with all the 


absolute authority of the principal, 


whereas our American theory has 


treated him as limited in his author 


ty by the constitutional or statutory 


mandate from which it is derived 


ind confined to the purposes and 


that mandate. 


erms ol 

Dhes« imported modes of thought 
contravene the fundamentals of our 
constitutional polity. They are wide 


ly and increasingly taught and 


preached today and are behind much 
that has been going forward toward 
American constitu 
They 


and the ex 


breaking down 


tional government have no 
basis in ou experience, 
perience of the part of the world 
from which they come has not been 
confide nee in 


such as to requiré 


nem 


The Menace of a Materialist 
Theory of Public Affairs 


Ihe fourth threat arises from a ma 


terialist economic theory of politics 


Many of us have shown too great 
preoccupation with economic ef 
ficiency without realizing that we 
may pay too high a price for ef 


ficiency. The efficient production and 
distribution of goods is not all there 
is to a satisfactory ordering of human 


affairs. Individual liberty is a larg 
part of it. We 


pay a certain price for freedom, and 


know that we have to 


some of that price may be a balance 


between efficiency and individual 


rights. This may be the case with ou 


administrative system Loss of 


liberty is too high a price for the 


efhciency of a wholly unified contro! 


through a centralized government 


It zs the case in another connec 


“The Blessings of Liberty 


Ou with eco 


efhciency 


tion. preoccupation 


nomic frequently 


vOoCcs 
along with a careless disregard lor 
private production and property ol 
with a desire to do away with them 
But in seeking efhcient production 
and distribution we must 
that there 


between the private holding of prop 


y , 
recognize 


is an essential connection 


erty and freedom of enterprise and 


freedom in other fields of thought 
and action. With the disappearance 
of private property and free enter 
prise our other liberties will go, too 
It is a man’s independence in provid 
that makes 


it possible for him to stand up and 


ing his own livelihood 


| 


say what he wants to in defiance olf 


all. Instead of limiting privat 


property, we should encourage its 


wider spread. 
It is a paradox that, as govern 


becomes all 


ment powcr grows, It 
the more important for us to watch 
out for our liberties, and thos¢ 


liberties demand great private con 
trol and ownership ol property, and 
the extension of free enterprise. With 
perhaps a few exceptions, the central 
purpose of governmental regulation 
been to 


of econom« activity has 


preserve the ess ntials of American 
democracy, including free enterpris¢ 
We do not yet know at what point 


this regulation vields diminishing 


returns to liberty. But that there is 


such a point we must never forget! 


The End of the War Will Bring 
New Constitutional Problems 


War will find the na 


tion confronted with numerous com 


Che end of the 


plex problems Tax and fiscal 


matters, public works, employment 


and unemployment, vocational edu 


cation, and the rehabilitation of re 
turning servicemen are some of thos« 


that will demand attention. The ex 


istence and solution of these prob 


lems is going to have further, great 


effect on our constitutional system 
These and othe proble ms are going 
to present themselves in rapid suc 
cession with the return of peace. We 
therefore ourselves 


must, prepare 


33. Thid., 55 
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now to de il WILN a LHese matters j fect OUNSE - g narily thre 
along lines consistent 1 ith our con fatutory safeguards \ clear recogni 
stitutional system tion that there is our danger is es 
Here, then, is the ynstitutior sential to meeting that dange 
crisis of our time What can we do? It is ow sk 
Every lawyer, ever’ tizen : » give through the power of the in 


realize that the real battles of dividual voter new life to our con 
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Ratification of Treaties 


come than in the past, we are justi 


fied in the expectation that effective 
\merican participation in such a 
world organization would be but a 
pious hope incapable of realization 
the constitutional 


under present 


provision. It would be sheer wishful 


thinking not to anticipate that the 


future will follow the pattern of the 
past.2 By its limitation of the Ex 
ecutive powe! to make treaties to 
those instances where “two-thirds of 
the Senators present concur,” Article 
IT, Section 2, paragraph 2 of the Con 


stitution is the Scvlla and Charvbdis 


upon which the ship of international 


accord will founder, destroying, in 
our time at least, all hope for per 
manent peace based upon law and 
justice. 

The most serious and drastic 


legislative act is a declaration of war 
No act of sovereignty may have such 


far-reaching consequences. It may ré 


sult (in the case of defeat) in com 
plete loss of sovereignty. The present 
war places our fighting men unde 


commanders and 


allied 


places our officers in chargé of and 


foreign 


responsible for the fighting men of 
our allies. Our men fight and die on 
foreign soil: our national fortune is 
spent unstintingly not only for the 
direct support, equipment and main 
Army Navy, but 


loaned to allies fon 


tenance of our and 


is given or our 


the common cause. Congress has the 


power to declare war (Constitution 


art. 1, Clause 11 


the President and 


Sec. 8 but only 


“two-thirds of the 


Senators present” may make a pe 


act 


treaty 


the treaty-making 


should rr sicle 


Granted, that 


powel primarily in 
the executive, he and his State De 
partment being the natural national 


agencies to carry on international 
negotiations. Why, however, when a 
compact has been put in treaty form 


should that compact 
Why sh 


Congress: 
Sen itors be em 


not be approved 


bv the muuld one 


third plus one of the 
powered to defeat it? 

Historically, the reasons for the 
j 


present provision aré to be found i 


the debates of the Constitutional 
Convention where there appeared a 
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marked divergence of opinion on 
the subjec En Space does not here per 
mit a review of the arguments and 
contentions and the reader, if inter- 
ested, is referred to the discussions 
appearing in the treatises referred to 
in the footnote.2 However, a glim 
mering of the underlying philosophy 
may be found in Madison’s observa 
tion “that the Senate represented the 
states alone, and that for this as well 


as other obvious reasons it was 


proper that the President should be 
an agent in treaties,”4 in. Madison’s 
further assertion that it had been 
too easy for Congress to make treaties 
under the Articles of Confederation 
although the consent of nine of the 
thirteen states was required,® and 
in Gouveneur Morris’ statement that 
“in general he was not solicitous to 
multiply and facilitate Treaties. 


The 


treaties, the more value will be set on 


more difficulty in making 
them.”’* The predominant thought of 
7 al- 


the 


against national 


the 


was 
fact 
thirteen sovereign states to form a 


vat day 


liances; in alliance of 
federated republic was in itself a rad 
ical step for those times—a step op 
pressed by a strong and articulate 
minority. We were a new republic. 
We had little the 


rest of the world of totalitarian gov- 


in common with 


ernments. Our forefathers had ample 
reason to distrust all foreign states 
and sovereigns 

But we have gone far since 1787. 
of 


poverished nation, we are strong and 


Instead a weak, struggling, im 


rich. Our position is secure. We do 
not fear any nation. The miracle of 
modern transportation has reduced 
the world to a relative size in 1944 


smaller than the thirteen original 


states in 1787. Modern warfare and 


its handmaiden, modern science, 
make it imperative that effective 
means be found to outlaw war if 


civilization is to survive. No one can 
doubt that this may be accomplished 
only through some form of interna 
tional joining of hands by the na 
tions of the world. We are justified 
in the conceit that such an organi 
survive 


zation could not succeed or 


United States as a mem 


without the 


ber nation. The United States cou 
not become or remain an effec 

participant so long as it lies withi 
the power of thirty-three Senator 


to prevent not only our adheren 
in the first place but, equally im; 
tant, the ratification of treaties a 
proving rules of international lay 
which will give life and vitality 
the new order. 

Of Madison's 


course conceptio 


of Senators as ambassadors of tl 
constituent states of the Federa 
Union has no more virtue at th 
present time, in view of the 171 


Amendment, providing for the dir 


election of Senators, than does Ger 


eral Washington’s characterization 


the Senate as a “saucer” into whic 


“we pour legislation to cool it.’ 


It is obvious that the framers o 


the Constitution did not look upor 
“democratic” in 


the Senate as a 





strument of our government. It 


suggested that if the idea had o 


curred that the treaty-making power] 


would, in years to come, be subjecte: 


to a form of democratic control (or 


that the 17th Amendment would on 


day be adopted it would wu 


doubtedly have frightened most of 


them. Randolph said that “our chief 
democrati 


*S But our 


danger arises from the 
parts of our Constitution.’ 
democratic system has survived and 
proved itself. Randolph’s fears have 
The 17th 
integral part ol 


the swing away from the 


been proved groundless. 
Amendment was an 
concept ol 


those who thought as Randolph did 


Senators are now the agents of the 
people, not ambassadors of the 
states. 


All of the reasons which impelled 
the 
House of Representatives any partici- 


the framers to withhold from 


2. Treaties Defeated by the Senate, by 
W. Stull Hol 1933 The Johns Hopkins 
Tess 

8.The Treaty Vet f the American 
Senate, by Denna Frank Fleming, 1930 
The Knickerbocker Press Chapter 1; 
Treaties Defeated by the Senate, footnote 
2 ante, Chapter |! 


4. Max Farrand, ed., The Records of the 


Federal Conventior f 1787, p 399. 

5. Ibid Il, 548 

6. Ibid Il, 393 

7. Cited by Frank W. Grinnell, Esq. in 
his letter of September 25, 1944 to mem 
bers of the House of Delegates on the 
subject of this resolution 

8. Farrand, Re s, I, 26 
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sua parlliamenta yuired nd peace of the 


) treatv making equa ther proposals would give that 
tuted power simply to the Congress, with 
ison exIsts iving to put the 


House 


power to a ft? ities 


ind Se1 jority ted.® 


This is the time for the considera 


easoning cal lvanced tion of this important question Let 


lose this opportunity to join 


so-called “peace-loving na 


yf a quo} h Hous ions” to forge an effective instru 


entality of international accord 


ikine a cor : ssary to based upon enforceable law. If we 


lip-service only to the ideas ex 
ssed in the Post-War Committee’s 
aller hous Coneress port, if we make an abortive at 
some veal een eX tempt to 


t 


become a member of a 


in in ine vorld organization, and a minority 

] }L,] 1 ’ 1 t , e} 

| blocks ities 1 the Senate prevents our adherence 
nment. W t place tl y the laws by 


| s 


whic h suc h org iniza 


function, we will en 


ice of t ri tLOl must 
nder a distrust and enmity which 
rities a P vill make 
I vood will tor 
ty in Cor 5 tne rigmt ym The international organiza 


ould fall 


Impe ssible the recapture 


generations to 


apart and furthet 


s would be inevitable 

We should be willing to trust to 
majority of all of the members of 
oth Houses of Congress, the safe 
tarding of 


it we should not be willing that 


essential “sovereignty 


relatively small number of the to 


ae tal Congressional membership should 


, ae 1 have a veto powe! with resp ct to 


Ae le in the E3 vhat part of our traditional sover 


Coe aoe elgnty we shall or shall not exchange 
or the greater good of preventing 


As stated by Mr. Wen 


dell Willkie, in a recent article 


frit 


} ’ { oth Tr} ak iture wars 


rum but. i cweaee j If this is no comfort to the nation 


. sts in our midst, it is probably no 
14jOTl ' 


omtort to them 


th the Se! Hous ) that h 


either, to be tol 
to create an organiza 
presentatives Ss extent tion which will limit the sovereig? 
stifiable . , ¥ to ht of al nations to make wa 

}, we shall be using, not sacrificing 
(merica’s sovereignty to the end for 
1 If Was intended the secul 
American people 
le adoptiol statut It is submitted that the treaty 
naking power now contained in thi 


onstitution permits the will of 


is clause. Son trans! American people to be ignored and 


ncurring poi ( Hous is menace to future world peace 


international affairs the United 


Senat I . simula States Government wears a ring in 


t } | 


LaCiied 


presel ’ vould 1 ts nose to which is a 


a rope 


pov fa held by any determined bloc ol 


Drovose d 


Senators. The } 


a \ hirty-three 


added safeguard here sug- 


Ratification of Treaties 


amendment would give recognition 
to popular will with the continued 
check of Executive initiative and a 
further check of the affirmative vot 
of a majority of the whole membet 
ship of both houses. By facilitating 
international accord it will further 
the cause of world peace Further 
more, in the language of a distin 
“would obviate 


House ol 


guished author!' it 
the complaint of the 
Representatives and eliminate the 
evel present possibility of inability 
inte 


to execute a treaty, valid at 


national law, because of refusal of 


the House to agree to appropriations 
or necessary legislation.” Finally it 
would tend to check the trend toward 
international compacts by executive 
agreement, in that it would remove 
the chief cause for the existence ol 
that device and would make it pos 
sible for Congress to spt ak out in a 
determinate manner for the recogni 
tion to which it is entitled in fore ign 
aff Lirs 

his article is written, at the in 
vitation of the Editor-in-Chief of the 
JOURNAL, primarily for the purpose 
of inviting thoughtful study of the 


problem and of inspiring considered 


debate at the next session of the 


House of Delegates. I heartily agree 


1 


with the thoughts expressed in Mr 


Grinnell’s recent letter (footnote 7 


and, in his language, I hope that th 


resolution, this article and any fu 


} 


ther discussions on the subject Wil 
“provoke articulate reaction and in 
quiry.” 

For those who car¢ to explore the 
matter further, I append footnot 
references to further carefully con 


sidered works dealing with the sub 


ject 12 


q The {rnericar Senate a 
Peace, footnote 1, ante, Chapter 8 
10. Colliers, September 16, 1944 
11. Dr. Quinsey Wright, The Cont 


{merican Foreign Relations, N. Y. 1922, p 
468 

12. International Executive {gree 
nents, 1941, Wallace McClure: The Pre 
lent’s Control of Foreign Relations, 1917 


Edward S. Corwin; Biography of John H 

ryler Dennett; Biography of William Taft 
Henry F. Pringle. The bibliography giver 
n the works referred to in footnotes | and 


contain the essential source materials 
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Against the Proposed Amendment: 
as to the Ratification of 1 reattes 


The proposed Amendment has on support ol two-thirds of the 


senators 


advantage over other re plans to It seems unusual for sympathy 


change the two-thirds rule rf tl or nostalgic regrets to be wasted on 
Constitution—it 1s a method the unworkable Treaty of Versailles 
of chang [o determine its pro which it is to be feared has proved to 
prietv. however. it is necessary to ex be not a treaty of peace but a dec 
amine its current laration of wat But the League 
erievance of the protesters, tl ' ind the Treaty were not defeated be 


sons for the constitutional ru t] cause of their obvious and funda 
cord of the Senate, and the prob mental defects, nor even because they 
able consequences of the chang It committed the United States to a 
is also necessarv to cons th , ‘blank check” diplomacy. They were 
posals advanced ror circumventing I ally defe ited becausé¢ President 
the two-thirds rule by the exe Wilson requested the Democrat 
1wreement, without tl wpproval of Senators not to accept the Lodg¢ 
Congress if possible. with th servations, which, whatever thei 
proval of Congress if n ssar\ motive, made some effort to safe 
The current movement for a guard the interests of the United 
change in the Constitution has its States and were acceptable to the 
source in several orievances [| British and othe professed students 
modern effort began in 1905 witl on the subject Che present Russian 


Secretary of Stat Hav’s denuncia reservation to the Dumbarton Oaks 
tion of the Senat rr substit 
the word “treaty ring Sena 


; ; , ; 1. Wallace McClure, Interna nal Ex 


a . a, Pe e 
approval fon I pecia e Avreemer New York. 1941. p. 378 
agreement” in the projected arbitra Professor Edward S. Corwin seems to be 
t10n treaties ot 1904 i chang } } eve at e purposes of e | OSC 


Amendment, executive agreement plus ma 


| he odore Roose Ve It rhtly thoi o| ritv vote of Congress, can be accom p1tis ed 
. . . 1 1 hout an Amendment. Corwin, Constt 
in view of the safeguarding reserva rae Pe al aad Chdaateaiiads Melee 
tions of “vital interests indet | 1944 

- P ; ’ 99 William ( Bullit l raged, @' 
enc ind “national honor,” was sailles.” Life. March 27. 1944. p. 98 
of no special import | sed Reader’s D for June ) 
- ] ee 1 “a W. D. Herridge (former Canadian Mit 
CHS. IGS FCCEMMY FECEIVER pal ster to the United States), Which Kind 
lar impetus and -finds its pi R ition? Boston, 1943, p. 23: “Versailles 


treaty of peace but a declar 
I 


OuUuTCE in the belie that th tw : , gg 
— Her tha f war.” See also Senator Robert M. La Fol 
thirds rule defeated the Treaty of lette’s contemporary characterization of the 
1 11 tt, a " 
lo ; oft ate lee . peacemakers” of Versailles as ““war makers 
Versailles ind I Cov int Oo reprinted in T/ Progr / June of 19 
League of Nations, and that tl p. 1: Mrs. Clare Booth Luce's statement 


June 25, 1944: “This war 


I rth iT } } New York Tin 95 
oO mine ne n th ay 3 
I ce ling | ) »S began at Vers es The editor of e Eng 
le iwue to entorc tr} T ice may not lish magazine The Nineteenth Cent 


fter, F Voigt, in an editorial entitled 
he promising ( ] eT Wwf f I \ - , 
5 . A Just Peace 
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power. Not until September 4, 178 

a fortnight before final idjournmen : rt 
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picture at all. 7 tion of Pen it} 
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ordinate appro\ 


| The states wet important tactor e : 
in the making of Constitution, is] Whil 
they were und the Confederation iSES 
ind their influens is not lightly to aso 


be overridden. J R 


gation was nevel 


tru hov ! tl se! Wa ies 
ve 
iS¢ 

savs: “The Le N wa hat 
amongst the caus » Worl 
War The essence s that sail 
private o1 local v ¢ te Dut te dva 
wage universa I ! Che " 
League would I re dan ible 
gerous f \ f Covenant olit 
had not beet lalil S< st enable the 
signatories t ¢ SKS hich the vel 
inderlying principle ( eise have im OSE 
osed upor tt 

, See T} I c t the ve n 
Editor of . Sund do 1 
April 25, 19 I Adminis 
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' Ss vote ij (Ove 

al tl res ¢ 1uto Pres 
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ipant mm participation in treaty approval 

if th necessity for secrecy and for 

ne has speed, the short sessions, the short 
senat rms of Hous Members and the 


fluctuating membership*—might not 
<lay be convincing reasons. But 
yn thers are valid and new reasons 
i] ive accrued Ihe desire of smal] 
tates or states with special interests 


) oO protect themselves against a treaty 


nctory concluded by mere majority would 
ng thar still prevail.8 The western states, fo 
of this xample, would hardly expose them 
ite is ves to a majority vote on oriental 
treaties immigration Again, the unprece 
dented inflation of the executive 
’ro power Is a strong reason for retaining 

1 stu the decisive requirement of the two 
wel thirds rule. The “last ditch” argu 
signed nent that the two-thirds rule is “un 
789 1 democratic” is fallacious, for many 
» th reasons, not least of all SINCE pol 


commitments in all constitu 
ons require a decisive majority and 


in the United States Constitution, 


nded two-thirds are required for numerous 


acts, including impeachment, threc 
iLles quarters of the states are necessary 
OF specu for approval of Am«e ndments, and a 


uit inanimous jury 1s commonly pre 


ia Uh scribed in capital cases 
| 


Royden ] Dangerfield, Jn Defense of 
e Senate: A Study in 7 ity-Maki» Nol 
n (Okla.) Press, 1933 
Page 256 
W. Stull Holt, Treaties Defeated 
Senate. Baltimore, 1933, is inclinec 
ve emphasize the eflect of politics in de 
Mo fealing treaties 
Mr. R. Earl McClendon, in his study 
of the operation of the two-thirds rule I he 
tively [wo-Thirds Rule in Senate Action Upon 
Treaties, 1789-190] 1932) 26 A.j.L.1 
6 at 55-56, draws the following conclusions 
is I t OF s the effects of the two-thirds rule, con 


oit ol 


lered from a purely technical | 
ew, were practically negligible in the pe 
» pro 1 covered by this discussion [here is no 
| ibt but that the Senate’s participation in 
process of treaty-making has had some 


Vil to D mental, as well as beneficial, eflects 


on the conduct of the foreign policy of 
i e United States. The extent, however, to 
on ch that has been the result of the re 


rement that the approval ot treaties a¢ 


» Houses : : tl 


pends upon 1 affirmative vol or tw 
jority al ds of the Senators present, rathe tl 

p mere majority of the whole Senate, is an 

r to th rely different question. From 1789 to 
ncy very 901, at least, it seems permissible to repeat 
once more, that two-thirds requirement 
that 1 played a very minor role.” Sen. Gillette, 
the “rati who has introduced several Resolutions look- 


ng to an Amendment, thinks the original 
reasons for excluding the House are still 
cogent. He would oppose the Amendment 
under discussion. The American Forum of 
riginal the Air, May 30, 1944, No. 22, p. 5. 

8. In several states the two-thirds rt 


was deemed too small, not too large a pro 


Ratification oOo} / realies 


The Executive 

Agreement 

In recent years there has been a 
powerful propaganda emanating 
from Washington, motivated by th 
same alleged grievance, advocating 
that the executive agreement should 
replace the treaty-making power, and 
that this change has constitutiona 
warrant. Professor Corwin?!” has ra 


tionalized this proposal by sugg 


esting 
that since Congress can legislat 
within an undefined area on foreign 
aflairs, it may delegate these cog 


nate” powers—whatever that means 


to the President, so that in his hand 


will be combined executive and legis 
lative powers. The argument seems 
unusual, since it would seem to re 
guire Congress—if not the President 

to violate its oath of office and the 
Constitution, and since it by no 
means follows that the President 
thereby has an option to submit his 
agreement to the Senate in the forn 
of a treaty,!! or to the House and 
Senate for majority approval by joint 
resolution.!* 


The executive agreement, as a 


Continued on page 639 


tecuion. 

9. Professor Harry Elmer Barnes, revic 
ing Professor Colegrove’s book on the Am« 
ican Senate in The Progressive, Vol. 8, Ne 
12, March 20, 1944, p. 10, remarked tha 
the Senate’s treaty power is probably the 
last remaining bulwark of our national safe 
ty—even more, perhaps, than our arme 
forces—and it should be fought tor ind 
maintained at all costs 

10. Op. cit. supra n. 1, p. 24 

1] Ihe oil agreement With Great Britain 
has thus been submitted. New York 7 ime 
August 9, 1944 

12. The Executive agreement is limite: 
by its inherently minor and unimportant 
character and comes into force on signa 
ture. It does not depend on approval by 
anybody but the President. It deals, as of 
right, with routine and administrative mat 
ters, not with important economic or politi 
cal matters. There have been nearly 1300 
such agreements, mostly made under au 
thority of an Act of Congress or within the 
acknowledged diplomatic or military pow 
ers of the President Ihe Senate may on 
special occasions waive its privileges 
where a subsequent appropriation or House 
action is necessary. Cf. the UNRRA Agree 
ment of 1943 (Kenneth Colegrove, The 
American Senate and World Peace New 
York, 1944, p. 28) and the Panama Agree 
ment of 1942 (Herbert Briggs in (1943) 37 
Am. Pol. Sci. Rev. 686 If it waives them 
often enough, it may lose them. On the 
whole subject, see article by Edwin Bor 
chard, “Shall the Executive Agreement Re 
place the Treaty?” in the September 1944 

forthcoming) Yale Law Journal 
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Sixty-Se enth Annual Meet 10 


ASSEMBLY 


First Sesston 


The 
was ope ned and conducted in a 


erent spirit which reflected the 


sociatton's parame unt devotion 
the tasks of the war and the pe 
Robert T. McCracken made an 
fective summing up of the law ye 
duty today. 


stirred the Assembly in the Anr 


[ddre SS, whi hour 


convocation of thie {sseml 


Preside nf Hende son 


ged that the Ame 


twcan form and ideals of go nment 
be saved from furthey npat men 

Controversial resolutions were oO 

fered from the floor, for later hear 
ing, report debate and vote. Nomina 
lions were made }o? 1s é mbly De 

egates. 

The opening exercises of the 
Sixty-seventh Annual Meeting, con 
vened in the Hotel Knickerbocke1 
Chicago, on Monday morning, 


September 11, were fitting and most 
HN pressive. 

Ihe large assemblage rose while 
the national colors were brought to 
the front and posted, by a detach 
ment from the Women’s Reserve of 
the Marine Corps, amid applausé 


“Our hearts and our minds go out 


said President Joseph W. Henderson 
of Pennsylvania, “to those of ow 
1,605 members who are represented 
by the service flag which is on this 
platform. Not only for our men in 
the service and for all our gallant 
Allies, but particularly for thos 
twenty-three gold stars at the top 
of that flag, we open this meeting 
with a fitting tribute of recollection 


ind re gard i 


610 American Bar A 


Duncan Lloyd, of the Chicago 


Bar, gave a beautiltul rendition ol 


\Mialotte’s ‘The I he 


lights were put out, and “taps were 


Lord's Prayer 


sounded, while the audience stood. 


Association Is Wel- 
comed to Chicago 


For the Chicago Bar Association 
Stephen E. Hurley warmly welcomed 
those present at the meeting, and 


sounded at the start its keynote 


‘It is in truth a felicitous fortuity,”’ 
he said, in part, “that Chicago law 


yers have for the second consecutive 


year an opportunity to fraterniz 
with the best and most representative 
members of then prolession through 
out the land, and with the eminent 
visitors from beyond our borders who 
so signally delight and honor us by 
their coming into our midst. 


“The 


labors in 


American Bar Association 


a splendid tradition and 
+} 


symbolizes the ispiration of the 
\merican lawyer for justice and de 
cency in and out of professional lite 


and all in all, for the finest things 


in law and government and citizen 
ship—things which bear so im 
portantly on human welfare and 
happiness 

“As vou know so well, the Ame 


Bar Association has been in 


service during the war 


ican 


distinguished 


service; but when hostilities shall 
have ended, the Association will not 
cannot, be mustered out. Postwai 
problems, domestic and _ interna 


tional, of extreme complexity and 


magnitude, lie just ahead. No group 


has better qualifications for, or a 


higher call to duty in 


these superlatively important efforts 


res pe ct of, 


to solve those problems wisely, per- 


manently, if mav be, than have the 


} 


lawvers of this country here so fully 


nd ably represented. 


“In this wai lawyers both 


military and government ranks, 


well as through the organized Ba 


have done themselves proud bu 


they are not through, and they wil 


not be through when the guns hay 


ceased to speak Th will still be 


deck, and they are to have 


vOoOIng 
come to bat again. Little men mig] 


ines 





tremble at your difficult and 

capable tasks; but it is my faitl 

and that of the Chicago Bar Asso 

clation, that men and women o 
1 


your courage, ability, good will, wi 


be providentially strengthened b 


and for those tasks \pplause) 


Greetings of Illinois 
Lawyers Are Expressed 


President Henry ( Warner, of the 
Illinois Stat Bai \ssociation 
brought a message of welcome fron 
the lawyers of Illinois It has beer 
well said that the iwvers Dave an 


important part nolding publi 


opinion in their respective commun 
he declared in part 


| “The 


an important 


ities,” 


country lawyer is still 


Lactol in the locality whet he resides 
Ihe law to him is like a re ligion 
Its practice is not only a means ol 
support; it is a mission. Many of 
the lawyers from metropolitan 
areas have become trained special 
ists who have deve oped tine practice 
of the law and the application of its 
principles to a remarkable degree of 


Th lawvers of this na 


an influence 


pr rfection 
tion, who hay sO 2 at 


upon its future 1av well devote 


their time and attention to matters 


of great import which now confront 


us 


“There are il influences 


many ev 


conspiring to destroy publican 


form of government which is now 


being undermined not only by its 


enemies, but by those who pretend 
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Crack 
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ion. 
kind 
which 
hese 
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vigore 
vhick 
pose ¢ 
yt les 
serve 
dare 
lofty 
whicl 
comi 


we S| 


War! 
ful | 
in tl 
marl 
of ch 
high 
enco 
ing 
hist 


mor 





inois 


sseq 


L1O! 











s friends. Men in 


away trom tl 


t} places 


nchorage 


ining 
this 


ished by the foun $s ol 


ind we are drifting towards 


yus shoals The part which 

er will play int determina 

of the problems that now con 
us will have an important 
upon the welta ot future 
tthkons We hope that youl 
ere will be pleasant and ente1 
os: that your deliberations will 
nstructive and profitable; and 
vou will return to your homes 


yur duties with nspiration 


will ensure a continuation of 


ssings of libert und with a 
; +} ‘ +} ‘ 
mination that this nation and 
yf its institutions must be safely 
rved and perpetual 
plause) 


Robert T. McCracken Responds 
Eloquently for the Association 


I personally tha King Messrs 

ey and Warner for their felicit 
messages of welcome, Pri sident 

I nderson present 1 Robert T. Me 
icken, of Pennsylvania, to make 
official response for the Associa 
mn “It is not eas to reply in 
nd to the heartwart1 ing ereetings 
lich you have just heard from 
S¢ distinguished men,” said 
Vii McCracken n opening a 
igorous and thoughtful address 
hich expressed the rit and pul 


) aSSOL lati m 


dare 


ose of the meeting N 


lesser stature wo to de 


rve these encomiu That we so 


ire 1S | belie il irnest of the 
fty aims of the oh ascent to 
vhich we shall as} during the 
oming days, and to which I trust 
ve shall attain d I the ensuing 


veal 

“We are gath«e | here, as Mr 
Warner has so well said, in a fate 
ful hour, perhaps the most fateful 
in the history of this Republic. It 
varks the closing of an era, an era 
»f challenge to all that we prize most 


highly. It should, and if we can 


1 


ncompass it it wl ark the open 


ing of a new in the long 


history of civilizatio1 1 brighter and 


more inspiring chapter, one which 


will be pleasant to read. It reflects 
the last of three phases of political 
the 
political 


thought in history of this 


Republic thought, in a 


world sense. 


Three Phases of Political 
Thought in American History 


Ihe first phase was the growth of 


the democratic ideal. From 1787 
until 1914, no responsible group of 
would have dared 


men to propose 


i Constitution for a newly created 
State on anything except the repre- 
sentative, parliamentary plan. All of 
the Western 
sphere, all of the British Dominions, 


the 


the nations of Hemi 


one by one traditional mon- 
archies of Europe, even the ancient 
empire of China, came to a govern 
ment of the people. 

“Then came the outbreak of the 
World War, the 


thing went into reverse. Parliaments 


First and whole 


were dissolved; legitimate mon- 
archies were rendered mere puppets 


The bal 
ratification; 


or driven from the throne. 
lot became a_ forced 


freedom, even of thought, a mockery. 


Democracies were scorned, con 
demned as decadent, looked upon 
with contempt, by the so-called 


ipostles of the new order. 
“Then came the death struggle, 
and the end is in sight. The pen 


dulum will swing again. Govern 


ment of the people has been trium 


phant. With all its faults, it has 
proved its native strength. One 
would not think that soon again 


would its doctrine be challenged. 


Significant Aspects 
of the Present Stage 


\s the curtain rises, then, upon 
this third act in the drama of our 
national life, we note that it rises 


upon a wider stage. When, on the 
17th of December, 1903, the Wright 
than air 


Brothers caused a heavier 


machine to rise above the beach at 
Kittyhawk, something happened to 
became lakes, 
and continents, islands. Heretofore 
a mountain chain like the Pyrennes, 
or ariver like the Rhine, had divided 
peoples, maintained differences of 


geography. Oceans 


Assembly First Session 


language, culture, even racial charac 
Such a 
rier, well defended, rendered a na 


teristics, for centuries. bar 
tion impregnable. 

“Now that is all changed. Inte: 
communication is as free as the cu 
Whether 
not, we, all of the peoples of the 
littl 


rents of air. we like it o1 


earth, are living on the same 
It has 
rivers. Some parts of it are warmet 


island. a few hills and a few 
than others and some parts colder 
but we are all here together, and we 
get 
and the real problem is: 


each other, 
What are 
about all 


can't away from 


we going to do thes 


neighbors? 


Nearness of World-Neighbors 
Is New and Challenging 


“This is something utterly new to the 


American way of thinking. It is 
about the only area in which th 
fathers of the Constitution did not 
point the way; but there must be a 
way, and herein lies the challeng¢ 
to the Bar, and particularly to the 
organized Bar. 

“Assuming as we watch that this 
country will become a part of a 
world alliance or a federated union 
or a regional group designed to pre 
vent a recurrence of this catastro 
phic holocaust, we know it will be 
an important part. Its contribution 
will be great, its influence cor 
respondingly so. Great problems ol 
national policy will arise. They must 
be fitted into the framework of the 
Constitution. 
legal 
questions. The lawyers will have to 
Vast 


questions 


“These are preeminently 


work them out. numbers of 


will 


collateral present 


themselves. In the reconstruction of 
definite, stated areas, in the rehabili 
economies all 


United States 


shattered 
over the the 
will be a leading architect. We shall 


tation of 
world, 


have to show these people how to 
go, and help them to do it. We shall 
find ourselves in close relations with 
foreign nations, with foreign gov 
ernments, and _ with 
terest. Many of our industries will 
permanent 
numerous localities. 


foreign in 


maintain plants in 
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fssembly 


OUTSCIVEGS 


First Session 


The Bar Must Learn ‘hls year 
How To Help 


nme rcia 

¢ req 

I VY Ca v 
| 

Ma ‘ l 

1b ours Ss 


: ] th 
Unael e- 3 


coming tamuliar 
many customs, Mal 
which we no kn 
thing must be done, a 
te) ill | called up 
No sha r ) 
CLIVILICS a on 
conomy has undergo 
in the past five ' 
is bye I pu | 
Rents and wages 
price ceilings 
| reign tw ft ( \m 1¢ 


rder nr Utne da N 
boards ind COMITNISS 
Ip ill of thes 
»> in prose 1 

he tim ill co 
when again th 
when i Val 
idjustiment, a con 
of the uuntry on a 
that l V¢ tin 
pon 0 OI 
Fndless adjus 
be made. No wits Xx 
individual Wil ind 
these adjustments 
counsel; and couns 
pared to give that 
know how much 
has changed in the p 
century. I think w 
pate that it will chang 
the next quartet 
All of this 1s a 


thinking man 
i\< id rted oO 
sO ten 1) rus 
Decause 5, So ob 
thing we s least o1 
largest i¢ ing ol! 
fact 1s that cal 
minence of this situa 
Cl betore our eves 
} 


Committees 


612 Am 


nay 


erican Bar Ass 


vases of the p! yblem during ( 

yning days. You, Mr. President 
— ive contributed a most timely and 

gs. OU! vertinent article in the August Issu 
sicpossimnae of the JouRNAL. I am told, inciden 


We sl 


Qu 
I 

1 
rus | 


iation J 


oe , tally, Mr. President 


that that speec 


2 ; vas delivered in Spanish and I am 
. wond ring il it is going to be a qual 

; ™ ification of tutu Presidents of the 
odie American Bar Association that they 
a should be able to address audiences 


11S ) 
i } 


in Spanish in French, or perhaps in 


3 Russian oO Chinese ] hope not 
| iughte At all events, I yok for 
> 1 : 
ird to the thought olf this n v 
veing devoted largely to the discus 
110 f ¢} ral — 
on Of these problems Which St 
’ tl ro t] 1 } 110o t | j 
ther gentiemen Nave suggested, alk 
) 
» which I have briefly adverted 
Chicago is a city in which Pres1 
) 
nts ar nominated and national 
unpaigns launched. Your city, M 
’ ' 
Hurley, is no stran r to th Initia 
m ot reat mo ments, and I s 
» remember, Mr. Warner, that a 
I 
lebate once ok plac in the Sta 
yf Illinois. which had a larg i 
g on American history H« S 
home of the American Bar Asso 
mation This 1S according t 
most fitting I ill ylaces tor us ) 
I ike stock ot ourselves tO isl I 
WSIS 
sol dee ( tive horoscope oO 
l I! to ipprals yu! opportul 
ies and our obligations, and 
S ll appreciation and re alization oO 
, A at oA , congl , 
) +k § Slgnificance to gird OUPrselves I 
id I mighty task that lies ahead 
be p \pplause 


= ae Memorial to the Late 
Frank J. Hogan 


in l 
President Henderson then recognized 
Former President Walter P. Arm 
) strong, of Tennessee to present 1 res 
uid ution which the latter had pre 
theless, pared in memory of the late Frank J 
ke Hogan, who was President of the 
is tl \ssociation during 1938-1939. Mh 
is t \rmstrong’s tribute was adopted 
. “EI e action of the members ol 
the 1 (Assembly in rising and standing in 
is right silence. It was published in full at 


page 


575 of the October JOURNAI 
After ucing to. the is 


introd 


s¢ mblage , tor i ) I di 
eulshed gu SUS Ol | \ ) LON} 
were on the Presi 
Henderson asked G ae imp 
California, Chan H 


I Delevates tO tab 


President Henderson 
Delivers the Annual Address 
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Resolutions Are 
Offered from the Floor 
] IsSual Op lh at 
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vy any 1 ! Association 
rom the floo it this 
ime Du tor g ) tne 
Committ yn R yns and tor 
debate ind L1O! t] open 
forum” session | ipon receiving 
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yort olf the Reso s Com 
The current chairman of the 
itle¢ was Wil il ( larke 
of Pennsylvania 

e first resolution offered 

yuis S. Cohane yf Michigan, 
scribed it as on iuthoriz 


lirect the incom President 


\ssociation to tak¢ ap 


lal steps prompt! » effectuate 


mplement the resolution twice 
1 bv the Assembl t vear, for 
sary legislation eeth in 
nd measures to oO iw im 
itely all strikes ir in 
ies during the w mergency, 
tne preservatlol r nation 
he lives of our fig neg soldiers 
ill the fighting fronts.” \p 
1S¢ 
Tames W. Ryai f New York 
rdduced two reso ns which 
1S¢ led to late lebate His 
resolution proposed to record 
Association as a Ving the 
tice of the Sup! Court of tl 
ted States. estab 1 | Chief 
tice John Marshal 834 in the 
of Briscoe v. ¢ t} 
') Peters iid ) ywed In 


Licenciodo Carlos Sanchez Me 


the eunc 


1944, of never 


deciding a case involving a proposed 


variably until June 5, 


change in constitutional doctrine un 
less a majority of the whole Court 
concurs in the change.” (Applause) 

Mr. Ryan’s second resolution was 
described by him as “long,” but he 
summarized it as calling for the ap 
pointment, by the President of the 
\ssociation, of “a committee to pre 
pare and present, as rapidly as pos- 
sible, a Code of Rules of Interna- 
iontl Conduct, which is to be fol- 
lowed by any international organiza 


tion which is set up.” 


Emergency Suspension of Statutes 
Limiting Lawyers Is Proposed 


Stating that he did so on behalf 
of the National Conference ol A¢ 
countants and Lawyers, David | 


Maxwell, of Pennsylvania, offered a 
resolution to petition the Congress 


» suspend, during the emergency 


ind for a limited time therealter, 


ope ration of those federal statutes 


Lich prohibit lawvers who have 


een in government service and 


mbers of their firm, from prosecut 


Assembly First Session 


ing claims against the Federal Gov 
ment.” 

Joseph T. Harrington, of Illinois, 
submitted a resolution that the As 
sociation “go on record to help 
achieve the passage of a law by the 
Congress of the United States that 
whenever the Government or any 
of its agencies is involved in any 
litigation concerning human 01 
property rights, a jury trial shall be 
mandatory and cannot be waived.” 

C. R. Heberling, of Ohio, offered 
two resolutions, the first one to 
create a Committee on the Nation’s 
Credit and to have it draft an Act 
“by which the nation’s credit is to be 
protected against two essential in 
fractions’; the second, to create a 
Committee on Public Relations, “to 
activate or provide machinery by 


which the first resolution can be 


made effective.” 
Resolution of Thanks 
to Mexican Hosts Is Adopted 


W. Roy Vallance, of the District of 
Columbia, Secretary-General of the 
Association, ol 


Inter-American Bar 








ioroda, of Mexico (left), President of the Inter-American Bar Association, and Dr. Germén Riesco, Chilean Member of 
confer ofter delivering their addresses at the Annual Meeting of the American Bar Association 
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Assembly Second Session 


fered the following resolution, amid 


applause 


Rrsotvep, That the American Bar As 
sociation extends its thanks to tl 
Mexican Bar Association and its dis 
tinguished President, Senor Carlos 
Sanches Mejorada, for the hospita 


ind gracious welcome extended to our 


Dele gates who attended the Third 


Conterence of the Inter-American Bat 

\ssociation it Mexico City July 

to August &, 1944. 

As such a resolution did not 1 
quire reference to the Committe 
on Resolutions, it was immediately 
considered, and was unanimously 
adopted, by the Assembly with 


hearty applause attesting the cordial 


ity of the vote. Senor Mejorada, of 
the Mexican Bar Association, was on 
the platform when this acknowl 
edgment of gracious hospitality to 


the American Delegates was voted 


Assembly Delegates for 
Two-Year Terms Are Nominated 
| he 


\ssembly 


next order of business in the 


was the nomination, from 
the floor, of candidates for election as 


Assembly 


Dek gates, for a 


Delegates from the to the 


House ol two-veal 
term to begin with the adjournment 
Meeting. Four such 
filled 


Former Governor John M. Slaton 


of this Annual 


places were to be 


of Georgia, nominated Willis Smith 
of North Carolina. 

Charles Marvland 
placed in nomination Miss Daphne 


he Chairman 


Ruzicka, of 


Robert, of Georgia 
ruled that a nomination of a Georgia 
member could not be considered this 
Con 


state al 


vear, under the Association's 


stitution, inasmuch as that 


ready has an Assembly Delegate, in 


the person of Former Governor 
Slaton. 

Former President Jacob M. Lash 
ly, of Missouri, Charles 
M. Hay, of Missouri, Deputy Chair 


the 


nominated 


man and Executive Director of 
WMC, whose term as State Delegate 
from Missouri was about to expire 

State Delegate J. Early Craig, of 


\rizona, made the nomination of 
Guy Richards Crump, of California 

State Delegate Bernard J. Mvers, 
James 


of Pennsylvania, nominated 


S. Benn, of the state, who later with 
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drew his name from consideration 
James H. Lee, of Michigan 
nominated Carl V. Essery, of the 
Same State 
Lyman M. Tondel, Jr., of New 


York, placed in nomination Joseph 


D. Calhoun, of Pennsylvania, from 
the Junio Bar Conference. 
Stuart B. Campbell of Virginia 


made the nomination olf John Kirk 
land Clark, of New York 


Seconding remarks were then 
made in behalf of most of the 
nominees. There being no further 


the 


( lose d 


was made as to the 


nominations nominations were 


voted to be Announcement 
times and places 
of the voting for Assembly Delegates 


which was conducted by the use of 


ballot boxes and printed ballots 


Vacancies in Office of 
State Delegates are Filled 


The announced that the 


following State 


Secretary 


Dele gates had failed 


o register before 12 o’clock on that 
day, and that their offices were auto 
matically vacant and to be filled 


H iwall 


Territory of 


Indiana, because of the induction of 
its State Delegate, Harold Bredell 
into the Armed Forces 

Nevada 

Puerto Rico 

Tennessee 

Ferritorial Group 
The absences from Hawaii, 


Puerto Rico, and the Territorial 
Group, were due to wartime difficul- 
ties as to transportation by water. 
These vacancies were dealt with 
later, through an amendment of the 


Constitution of the Association, so 


that they will not recur. 


] 


Arrangements were announced 


for “caucuses” or meetings of the 


members of the Association present 
above constituencies. The 


from. the 


following were certified as having 


been elected to fill the vacancies tem 
porarily and pending elections by 
mail ballot: 

Chase Harding, Crawfordsville, In 
diana, elected by caucus to fill vacancy 
until mail ballot can be held 

Albert G Nashville 


nessee, elected bY caucus to fill vacan 


Ewing Ten 
cy in term expiring at adjournment of 


1944 meeting 


No elect 
and a vac 
of its State Dele 


1On) 


imcy s 


\ vacancy in 


sembly Delegat 
the absence of Cay 


son, ol Ohio wh ) 
D. Stecher, of (¢ 
Murray Shoemake1 


who was elected t 


for this meeting 
first session of the 
journed at 12:25 


Assembly 


second 
The evenine § 
as devote l to the 
international ore 
ind ustice inde 
representati ,, 
Issociation, the H 


Vaitland, K.C.,n 
“Not Tod 


for 107 


Judge Manley O. H 


the P 


International Justi 


member oT 


and work 


tory 


which QULUTS SO 


of international ad 


session was a helpbf 


deliberations of tl 


egates on the foll 
dent Henderson ass 
that the 155 


and act on tl 


l eek é nde d 


The Assembly m 
day evening, to list 
addresses inte 


Many lawve 


States Ww 
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President of the Cai 


ciation, President 


presse d the view 
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ff Canada ai United 
have had mu » with the 
riendly relat ) our two 
s.” He reca h pleasure 
ts ot yt - inguished 
lian jurists il Ss ) 
in Bat \ ) ind 
i the. r-states 
I » | id D mo! 
mber as in San 
sco 1939 
nilitant Car in ide 
is n l ¢ d b 
issemblage und_shis 
nus wife i d held a 
) iends a in 
His oO e! ne ( 
loss of service 
s count made no 
I ly me d to 
1 ) MOVIT S ) 
Pp ivel LO i 4 pr i( 
med anil rent cle 
ination that rs of Can 
ind the United States shall put 
h all their talents and energies 
ive the homes \ rica trom 
ivement by f wars As 
President Henderso in thank 
r him, “that earnest, s re appt il 
ymes from the d yur heart 
d bespeaks a p! phy that you 
ym the depths of * r soul, know 
lo an extent wl n modert 
lic discours tn | blage was 
foundly stirred in address 
hich had_ the nts of great 
ech. It was pul d in full in 
ir October ssu c AH 
At this point Assembly ses 
yn, President H son present d 
» Mrs. Maitland heaf of roses 
mid the applause t] 1udience 
ippreciation ol rm and tl 
ym plime nt of sence at th 
eeting 
Address in Behalf of 
Law and Adjudication 
lo make _ specil ind to imple 
ment the paral determination 
to advance the « se of peace and 


lent Hende1 
ynd Spe ake 


justice unde1 


son introduced as 


he distinguished erican scholar 
ind jurist Manley O. H idson, whost 
services to inter il law and in 


he Permanent Court of Internation 


Justice have been an outstanding 


yntribution. 
Che assemblage arose to greet the 
work 


bodiment of the 


jurist whose is the living em 


Association’s as 


endant objective. His address on 
he work and future of the Court 
vas in our October issue (page 560 


In expressing the appreciation of 


he Assembly, President Henderson 


declared that ““The next few days ol 


yur session will be devoted primarily 


to the problems which you have 


touched on here. I trust that when 


this gathering ends, the lawyers ol 


his country, speaking through the 


American Bar Association. will make 


their contribution. Che public is 


looking to the lawvers to lead and 


ruide, and we must speak and act 
vefore this meeting ends.” 
The President’s reception fol 


lowed, at the Hotel Drake. President 
Mrs. 


tinguished 


and Henderson, with the dis 


suests, received and 


sreeted a large number of members 


of the Association and their friends 
Assembly 

Third Sesston | 

} 

Various non-controversial amend 


and By 


{ssociation, to meet con 


the Constitution 
Laws of the 


ditions disclosed by ex perv nee, be- 


ments of 


ame effective on their adoption by 
the Assembly, following like action 

the House. United States Circutt 
Judge Orie L. Phillips submitted an 
mbortant proposal for the codifica 
ion of international law, and James 


O. Murdock argued for “an interna 


tional judicial system”. The $3,000 
Ross Essay Prize was bestowed on 


Lieut. Wayne D. Williams of the 
irmy, and the subject for the 1945 


competitive discussion was an- 


nounced. 


Assembly met again on Wed- 
The Annual Meet 
Assoc iation 


he 
nesday morning. 


ing of the American Bar 


Assembly Third Session 


held, with 
Carl B. Rix, of Wisconsin, presiding 
The 


give the members of 


Endowment was first 


Endowment is an effort to 
the American 
sar Association an opportunity to 
the work which they ar« 
make that 


the work to which so many of us are 


pe rpetuate 


how doing and to sure 


devoted is carried on in later gen 
erations,” declared Mr. Rix. 

On the nomination of Judge 
Frederic M. Miller, of Iowa, sec 
onded by Roy E. Willy, of South 
Dakota, Former Judge Thomas ] 


Guthrie, of Iowa, was elected to suc 


ceed himself for a five-vear term as 


a director of the Endowment cor 


poration Mr. Rix assured that 


President Lashly and Treasurer Reg 
Heber Smith 


energetically to interest 


inald will proceed 
additional 
members of the Association in giving 
sums as they can to 


regularly such 


the permanent fund. 


Amendments of Constitution 
and By-Laws Are Adopted 


The Secretary placed before the As 
sembly the various amendments of 
the Constitution and By-Laws of the 
\ssociation, which had been drafted 
and filed by the Rules and Calendat 
Committee, duly published in th 
Jot RNAL, and passed by the House of 
Delegates. These are given in full 
on pages 627 and 644 of this issue, in 
the account of the proceedings of 
the House. 

Each of these amendments proved 
to be non-controversial and was put 
to a vote, on motion of Howard 
Barkdull, of Ohio, Chairman of the 
Rules and Calendar Committee, and 
was adopted by the Assembly, with 
more than the required 200 members 


present. Each of the amendments 


was thereby made effective. 


The Assembly Considers 
International Law 


President Henderson then intro 
duced to the Assembly the “respected 
and distinguished Senior Circuit 
Judge of the United States Circuit 
Court of Appeals, the Honorablk 


Orie L.. Phillips, who has contributed 
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much to this Association, to th ad 
ministration of justice, and to 
country in which: he lives.” 


Judge Phillips was 


vrcee ted by the ass¢ mb] ive. 


warmly 
His im 


portant discussion of internationa 


law was listened to with close it 


terest. It was published In our O 
page 57] 


James W. Ryan, ol 


tober issu¢ 
New York 
Assembly appro 


é Phil 


lips’ report or address, ind that a 


moved “that the 


the recommendations of Jud; 


y 
= 


committee of the Association be ap 


l 
pointed to assist in carrying out his 
recommendations and in drafting a 
Code of Rules of Law or Covenant 
with Nations in so-called non-jus 


ticiable matters, such as hi 


Suggests 


President Henderson ruled that 
Assembly action on such resolu 
tion was “out of order’ it the tim 


‘Captain Gatch of ‘the 
Battleship X’"’ Is Presented 


was honored by th 


The 


presence of 


World War II 


\ssociat ion 
} 


one ot the heroes o 


“Captain Gatch”’ of 


the famed “Battle ship X”’, later ide1 
tified as the South Dakota—now, Rea 
Admiral Thomas IL. Gatch, The 
Judge Advocate General of the Na 

a lawver of marked ability and « 

perience. Commandet Richard 
Bentley, of Chicago, a former Assist 


ant Secretary of the Association 


now 


rendering a splendid publi 


service 
as head of the Legal Assistance Bu 
reau of the Navy, was asked to esco 
Rear Admiral Gatch to the p! atiorn 
Che 
tinguished lawver-sailor an ovation 
The Judge Advocate General of 
(Army, Major General Myron ( 


Cramer, a 


Assembly rose and cave the dis 


the 


lawver who has been cle 


voted to the interests of the Assoc la 
tion and a staunch adherent of its 
war work, arrived at this juncture 


and was similarly greeted 


James O. Murdock Advocates 
International Judicial System 


The next Speaker was James Oli 
ver Murdock, of Washington, D. ( 


one of the founders of the Sectior 


of International and Comparati 
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Law, 


to several 


a lawyer who has been advise 
State. Mr. 
Murdock spoke in advocacy of the 


secretaries ol 


Section’s resolutions, adopted by the 
547 ol 


creation 


House of Delegates (see page 


our October the 


ISSU¢ for 
of “an international judicial system” 


to be headed by the Permanent Court 


International Justice. Mr. Mu 
dock said, in part 
\s we emerge from five dark 


vears of war, when physical force has 


determined events, we are on th 


threshold of an era when the powel 


yf ideas will play a dominant role, il 


an enduring peace 1S to be achieved. 
The 


been a deciding factor in promoting 


idea of justice under law has 


rderly } 


society in the tribe, the State 
nd today in federations of states 
One step remains—the organization 
of the some sixty nations of the world 


under the reign of law Obviously, 


only a just peace can survive and 


be enforced by appropriate means. 
Men and nations do not long tolerate 


NyUSstlice 


What new ideas has the Bench 
nd Bar regarding international ju 
dicial organization? This involves 


onsideration of the background of 


pre-war international judicial settle 
ient in order to formulate specihc 
volutionary proposals.’ 

Mr. Murdock then told the As 
sembly that, “So that we may have 


definite proposals at the outset 

three short proposals were adopted 
by the Section of International and 
Comparative Law and are to be sub 
of Delegates this 


mitted to the House 


iiternoon 
Mr. 


proposed systeni 


In conclusion, Murdock ex 


The 


would extend the 


ylained that 


jurisdiction of th 


World Court, use the experience yi 


r} 


iat Court, and broaden the contacts 


1 its Judges and their usefulness 


It would establish an adequate ind 
competent International Circuit 


Court in each member nation for the 
The 


simple character of the System would 


prompt settlement of cases. 


provide an orderly and _ effective 


means for the re asoned s¢ ttlement of 


nternational controversies—an in 


dispensable foundation to a just a 


enduring world peace 


Ross Essay Prize of $3,000 
ls Bestowed 


LHS SESS1O 


Phe concluding event of 


of the Assembly was the bestowal 


the Ross Essay Prize of $3,000 « 
Lieut. Wayne D. Williams, of t 
\rmy, for the bes discussion su 


mitted on the subjec 
“What 
Administration of Internation: 
Justice Will Most Effectively Pro 
nt and Mair 


mal Law and 


Instrumentality for th 


mote the Establishme 


tenance of Internati 


Order?” 

In presenting tl \ssociation 
certificate and check, President Hen 
derson referred jocularly to the fac 
that “for the first time the Govern 
ment of the United States has en 
tered the competition because it has 
made a claim, which the Tax Court 
has sustained, for a share of the pro 
ceeds won for the successful essay 
submitted by an earlier contestant.’ 
(Laughter) . 

Lieutenant Williams then gave 
ten-minute digest of the discussion 


with which he won the 1943 prize 


President Henderson announced that 


the 1945 competition for the $3,000 
prize (subject tO taxes), Is 

“The Development of the Doc 

ine of Stare Decisis, and the Ex 

tent to Which It Should Be 


\pplied 











his third s¢ ssion of the \ssem 
rly for 1944 thereupon recessed at I 
12:10 p. m 

Assembly 
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The {wards of Me [ stale and 
local bar association featured the 
opening. Judge Ad General 
Cramer of the irm nada Judge Ad 
ocate Ge neral Gat h of the Nai 
the famed “‘C€ iptain Gat h of the 
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Resolution ( te re 
, ws ti 
ne of De 
} {dherer Supre 
s his har 
) } ] of a 
[} ( d 
livision i? ? 
of ti R :, Con 
/ / d on 
izing the Sut Court was 
I Dbted '€) } met 
\t the opening fourth ses 
of the A ssc Chursday 
ning, Assistant S$ Steche1 
lounced the res ts the voting, 
printed ballots, f four As- 
lv Del gates ad » the 
| IS¢ oO De wo-veal 
11S iS foll 
Guy Richards ¢ 2 
Willis Sn o4a) 
| Kirklat ( 5 
Charles M. H ()4 
Jos ph D ( i 15] 
Carl \ I's 
Messrs. Cru Clark and 
lav. as the fou re ce 
ired elect d 
' 
i 
Awards of Merit for Bar 
Association Activities 
lames ( 1) Orego 
{ urmal { I oO! 
\ irds I M I ‘S ) ) 
Bar Organi 
} 
1044 } 
M 
ved Sele isua I 
rmation a LIVILICS 
by State and isso 1 ms 
This year’s ai 1 state bar 
ssociation Is to ssourl Bar As 
sociation. Its W k Co ' 
I published a wat k handbook con 
ining in I S 
rules and for é ers 
; I Ba to { | 


only 


nost eff 


onnel and their families. 


to military pel 


| his ¢ om 


mittee also handled 60,000 requests 


clive SeTVICE 


or assistance to servicemen and then 
imilies during the yea 


Ph 


observances 


\ssociation sponsored pa 


rtd throughout the 


he ld 
1¢ Missouri Supreme Court to ded 


Ceremonies were betore 


American and Missouri 
The 


friendly and inspiring letter to all 


the 


ical« 


State flags president sent a 


members of the association overseas 


Constructive Services by the 
Missouri Bar Association 


This last year a state constitu 
ynal convention has been in session 
n Missouri. he \ssociation suc 


ssfully defended its non-partisan 
judicial selection plan against a front 
interested in 


bac k in 


assault by pe rsons 


placing the the 


i 


judiciary 
litical boiling pot 


/ proposed to the convention a 


new article on the judiciary, which 


has been adopted. This section pro 
vides a marked improvement in the 
judicial administration of the state: 
ap 


circuit 


a. it permits the transfer of 


pellate court judges and 


court judges in order to meet the 
individual 


demands of courts; 


“b. It has eliminated 


wl 


the justices 


of the peac 10 were not required 


to be, and who seldom were, lawyers, 
even in the larger cities. It has 
created in lieu thereof magistrates 


ourts with the requirement that the 
nagistrates be lawyers; 
Ge ae 


divisions of the Supreme Court and 


has eliminated the fixed 


permits all 


appellate courts to sil 
in divisions <« ym posed of three or 
re members; 
‘d. It 


nittee of nine judges to remove any 


has authorized a com 


ze from office for physical or men 
tal im pacity 


“e. Most important of all, it has 


onferred upon the Supreme Court 


power to prescrib rules of prac 
e and procedure. 


“This last year has also seen the 


ym ple tion of the 


yration 


Association’s in 
his was accomplished 


alter a prolonged series of edu 


Assembly Fourth Session 


cational meetings, following which 
t poll ol the Bar was made by the 
supreme Court. The vote was 6 to 
| in tavor of integration. ‘Ther 


upon, on June 16, 1944, the Supreme 
Court adopted Rule 40 for the in 
tegration of the Missouri Bar. 

“New procedural and corporation 
odes sponsored by the Association 
were adopted by the Legislature dur 
ing the year, and clinics are beine 
held to acquaint lawyers with the 
new rules 

“While Minnesota and California 
made impressive showings and de 
serve to be commended, the Com 
mittee is unanimous in its selection 
of the Association fo1 


Missouri Bar 


the award.” 
Mr. Allen L. Oliver, President ol 
the Missouri Bar Association, was 


present to accept the award. 

The Committee reported that the 
award to the local bar association in 
a city or county having over 100,000 
population was to the Seattle 
the State of Wash 


ington, whose many constructive un 


5al 
\ssociation, in 
dertakings were summarized. 

“The 


was not easy,” said the re port, “with 


decision in this instance 


the Hennepin County Bar of Min 


running a close second 


The 


Chicago, and Kansas City also filed 


nesota 
Detroit, Decalogue Society of 
impressive applications.” 

In the absence of John Ambler 
President of the Seattle Bar Associa 
tion, W. G. McLaren, an active mem 
ber of the Seattle Association, ac 
cepted the award. 

The award to a bar association 
in a city or county having less than 
100,000 population was given to the 
Santa Barbara County Association in 
California 

“While it has a total membership 
60 


members, one-third of 


the 


of only 


whom are in service,” said the 
report, “the association carried on an 
extensive and many sided program 

“Its work was so outstanding for a 


group of its size that the committec 


unanimously selected it for the third 
award.” (Applause) 

As no member of the Santa 
Barbara Association had been abl 
to come to this mee ting, M1 Lovd 
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Wright, ol 


to receive 


asked 


award 


| OS was 


Angeles, 


and transmit the 


Judge Advocate General Cramer 
Addresses the Assembly 


\dverting to the fact that the heads 
of the law departments of each the 
Army and the Navy had honored the 
with their 


\ssociation presence 


President Henderson introduced as 
first speaker Major General Myron 
Advocate 


Army, to whose support and 


C. Cramer, Judge General 


of the 
cooperation he ascribed the scop 
and extent of a great deal of the 
has been ab 


which the Association 


to do in furtherance of the nation’s 


war effort. “This will be a glorious 


chapter in what our civilian lawyers 


have been able to do at home, he 
said, “in all-out support ot a wal 
in which we have been too old to 


take part 


Major 


spoke, in part, as follows 


General Cramer then 


“Lawyers, perhaps more than any 
other professional group, have the 
sides of the 


capacity to see clearly all 


implicit in war an 


troubled issues 
its aftermath. Our profession ma\ 
well be proud of the lawyer's con 


tribution to the sum total of victories 


won and to be won. In these achiev 


ments the civilian lawyer, 


the lawver in uniform, has had his 


part. The activity of the lawyer may 


, ‘ 
been spectacular, but his 
| 


not have 
sphere of influence has been great 


wencies, in governmental 


In civilian ; 


departments, in emergency ! 
agencies and in the armed s . 


the lawver has given of his talents 


ibutions 


and made major conti 


formulation and administration of 
national policies. Problems of pro 
duction, supply ind insportatiol 
the solution of which is i disp sab 
to victory in the field, ha been su 


cessfully met. At every stage of the 


process the lawyer with his skill has 


} 


I 


een standing by to 


“Particular mention should b 
made of the activities of ie Ol 
ganized Bar under the legal as 
sistance plan. Under this plan which 
has been jointly sponsored I 
War and Navy Departments and 
618 American Bar A ion nal 


Association, a legal 


service of inestimable value has been 


the American Bai 


nade available to the men in uni 


Committee on War Work 


Orin The 


Ol this \ssociation, simula com 


mittees of state and local bar 


asso 
ciations and the participating mei 


bers of the Bar are entitled to high 


commendation for the manner in 
vhich their respective responsibilities 
for this service have been discharged 


In behalf of the 


I express again the appreciation of 


War Department, 


the Army and of the servicemen and 


then depend nts who have been as 


sisted with their personal legal prob 


lems through the legal assistanc 


plan. I am confident that the on 


ganized Bar will be standing by to 


render a similar service to the wa) 


veteran and to aid him on legal 
problems which may affect his wansi 
life. 

“Lawyers can be of great service 
make the 
and 
returning sol 


Nothing Is 


tion back to civil 


in assisting veterans to 


many adjustments, both legal 


otherwise, which the 
diers will inevitably face. 
too good tor the combat soldier. Com 
h 


bat service, with its. dangers, hiel 


horrors ot 
effect 


servicemen 


tension, excitement and 


the battlefield, is bound to 


ereat changes in many 


who left our American 
back as 


will be 


The boys 
will maturt 


some 


homes com 


men injured o1 


maimed and will be inclined to feel 


that they will be misfits or will not 


be able to resume a normal life. 


[hese and many other manifesta 


tions will require the utmost of 


and understanding on 


the part not only of the 


common sens¢ 
veteran, but 


ilso his family and the community as 


1 whole, in order that his readjust 


his work, and 


his place in society can be effectuated 


ment into his home, 


in a wholesome and normal manne} 
As individuals and as lawyers we 
should do all in our power to help 
these problems and to influence 
attitudes in dealing with 


S rive 


community 


1 


lem. 


“Extraordinary powers are neces 


intrusted to the 


military estab 


Saruy 


lishment in time The action 


war has been 


of war. 


of the Army in this 


1 


characte and 


; 
rized by 


respt ct tor law 


legal processes. 
“Our 
- 


strated unexcelled physical and n 


armed torces hav 





terial strength on lan 
i At the same time the 


have demonstrated great moral fib 


in the air. 


in safeguarding the essential right 
of man and the rule of law. Su 
action has been a fitting example a1 
a necessary prelude to hasten the di 


when similar respect for law may | 


enshrined in the hearts and minds 


of men 
lawyers in civil lif ind the 


in the Army, lead the way 


Rear Admiral Gatch 
Addresses the Assembly 
At the 


Cramer’s informative 


CONnCciuUsION Ol Genera 


lqy 


address, whicl 


was most cordiall received as 


tribute to the useful work of the 


\ssociation in cooperation with the 
Army, President Henderson referred 
again to various past s of that work 
and the staunch support which th 
Legal Assistance activities of civilian 


lawyers had at all times received 


from General (¢ asso 
ciates 
“Soon after I took office a yea 


ago,” said President Henderson to 


Rear Admiral Gatch, “you got i 
d asked help fo 
Nav Che 
Richard Bentley 
Assistance Of 
ficer, and also a Commander in the 


Navy We believe that his work 


has done great honor to your de 


touch with me an 


similar work for result 
was the selection of 


of Chicago, to be I ¢ oal 


partment and to us 
The 


Tommy Gatcl I 


redoubtable iawyel | ap 
tain 


Nameless,’ 


lie down for a Jap ev 


Battleship 
‘the 1an who wouldn’t 
n though he 

Was viven 


Was wounded lI Datt 


another ovatio! ) the Assembly, as 
he gave a fighting man’s view of the 
reasons why an adequate interna 


tional organization for peace and 


law must be obtained at all hazards. 


paid tribute to the 

Advocate Army 
“May I take this occasion to 

thank General 


of strength he has p1 


First he Judge 


General ol 
Cramer tor the towe1 
1 to be. It 
} 


1as been my observation that, once 


in every land Let us, the 


lIawvers 





ip d 
uinin 


Lg ue 


rote SS 
nent. 
M 


in ul 


clvillal 


SSISt 5 


omme 
Navy, 


vithou 


civilial 


voul 
work 
of the 


measu 











their invaluabl 


; { 
ssociation Lol 


Wa pa Ba \ 


4 1 in this grand work.” 





Lawyers Must Lead the 
Fight for Security 





Admiral Gatch 


experience in 


In concluding, from 


0 GC | Is greal war and 
| ’ ’ 
: declared that 


pe ace cCannol 


brought about by nevative 


| 


ires. It must be organized and 


IK d lol 


) it 


and, if need be, fought 


\ 


cannot be brought about 
this 


make 


recting Our arms, so that 


at country 1S lmpotent LO 


iweressor nation desist 
, a lhe tacts and 

atch keeping our Army 

nbly ia 7 = ugh to balk 


ns breaches ol the peact 


arguments tol 
Navy 


any nation 


ind strong 


which 


| 1) | ) ita must 
’ ) kK pt before the people 


they will 


imately get the right answe1 


But military men cannot do this 


. ¢ } 


caus they are not trained oO Dé 


ient and are sometimes payeed 


1 i \ ire discounted as pleading 
rl | ) I 
ho must 


OWn Cause L hose WwW 


he facts and arguments to thx 


»ple are the lawyers of the country 


ee weer l'nder a tree government the military 


rs can only win the victory 


if happens to it alter that is in 


- 


hands of the people, euided by 


S¢ Dest 


eq lipped to advise them 


| 


ruidance is the function of the 


The Honorable ‘‘Pat’’ 
Maitland Says ‘*Good-bye”’ 


| distinguished retiring President 


= Mo 


Canadian Bar Association 


plattorm and asked thi 


re of saying a word of “fare 


had to leave for home 


l in't tell you how hard it Is to sa‘ 


Ee l \ P , ‘ 
in’t vod-bye he said I ha 


ve mac 


American Bar 
N , ‘ : : i cood 


twice now, which 
record for a Cana 


Brow k 


exactly a Cana 


pt ior a fellow like 
Ba ders ngton. He is 


he is the whole British | 1. pire 


not 


7 j ) ) ) { 17 
that leliow 


Laughte 
So, as far as Joe Henderson and 
like the 


\ illage 


concerned, we are just 


ow in the little country 


along the 
i 


two fellows dig 


said, ‘Bill 


guy going along there?’ 


, i ! England walking 


There 
7 yf t N ( ind ing a ditch 


that 


O treet were 


One 


you 


Assembly Fourth Session 


‘Well, who is her’ 


God, don’t you know who he is 


Bill said 


No, who is he?’ 
Well, he 


once.’ 


was a hex-alderman 


“SO we Say good-bye to you all 
except Olive Ricker; she belongs to 
the Canadian Bar. We 


in trouble. 


get her every 


y 
4 


time we get 


“IT said to Mrs. Maitland last 
night, ‘You know, Bridget, if we 
have no other friends in the .world 
we have really made enough at the 
American Bar to last us all ow 


lives.’ (Applause) 

“So, paying my compliments to 
your retiring President and my best 
wishes to your incoming President, | 
think I will go back to that Book we 
all back to, the 
books, and say, finally, “My brethren 


vo greatest ol all 
farewell’!”’ (Applause) 
President Henderson 


F00d 


In response, 


expressed the aflectionate 


wishes of the members present, to 


Mrs. Maitland and to “Pat.” “Th 
latch-string is always out for you 
both, in this country. Come _ back 
soon; and good-bye, ‘Pat’! \p 


plausé ) 


The Resolutions Committee 
Reports at ‘Open Forum” 
Session 


Ihe special order of business for the 


fourth session was the report of the 


Resolutions Committee en the vari 
ous resolutions offered from the floor 
session of the As 
William Clarke 


Pennsylvania, stated that 


at the opening 
sembly. Chairman 
Mason, of 
the Committee had held two publi 
three executive ses 


hearings and 


sions, on the resolutions. 


“The Committee, acting with 
traditional caution,” said ( hairman 
Mason, “and certainly with entire 
consistency, has unanimously agreed 


not to recommend the adoption ol 


any of the resolutions presented to i 
[his does not mean that the Com 
mittee was not, in several instances 
sympathetic with the purpose of the 
resolution, and with some ol the 
sentiments expressed with refre shing 
vigor and candor in more than one 
of these interesting documents. How 


Continued on page 670 
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ecurvence to Fundamentals 


This article ts the substan 
of an address delivered 
Judge Parker at the banquet 
celebrating the Fiftieth An 
niversary of the founding of 
the Section of Patent, Trade 
mark and Copyright Law of 
the Imerican B {ssoct 


fion. 


1 


The average lawyer or judge afte 
reaches middle life settles down com 
fortably in the mental nest that he 
has made for himself, and intellec 


tual effort from then on consists 
largely in applying what he already 
knows or in rearranging his preju 
dices. Thanks to the patent bar, I 
have not been allowed to do this 
In case after case you have required 
me to bestir myself and master an 


entire field of knowledg: which, but 


for your efforts, would have remained 
Mechan 
1 


ical processes that I had never heard 


forever a closed book to me. 
of, chemical reactions that only th 
most learned chemists would know 
about, electrical phenomena as start 
Aladdin by 


all of these 


ling as anything shown 
the Genie of the I amp 
vou have brought to me, not that I 
might look and wonder, but with the 
demand that I master their intricacies 
and declare the rights of my fellow 
This 


has not only added an intellectual 


citizens with respect thereto. 
stimulus to my mature years, but has 
opened up a new vista to my vision 
and has given me a deeper apprecia 
tion of the infinite wisdom displayed 
in every operation of nature 


So far as the patent law itself is 
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concerned, there is not much to that 


Some members of the patent bar 


would seek to create the impression 


hat it is dificult and intricate, and 


t 
ven ral practitione rs acce pt this view 


because they have never troubled 


themselves to learn anything about 


it; but as a matter of fact patent law 
is simple and easily understood. I 
im reminded of how a bumptious 
young lawver down in North Caro 
lina told an old judge that he in 
tended to devote his life to a study 
of the criminal law, and how the 


judge dampened his enthusiasm by 


remarking that any man of ordinary 


sense ought to be able to learn the 


“whole damned business” in_ six 
weeks. It is not the patent law that 
is difficult, but the scientific questions 
to which it is applied To be SUCCESS 
ful in the patent field, a lawyer must 
have, not only the general ability to 
reason logically, so necessary to the 
success of any member of the Bar 
but he must have a thorough ground 


knowledge, the 


ing in scientific 
ability to think in scientific terms and 
the ability to apply the rules of the 
patent law in that field. I shall not 
discuss rules of law or the changes 
that it is proposed to make in them 
Ihe Constitution of my state en 
joins a frequent recurrence to funda- 


mental principles; and I shall talk 


for a little while about some of the 


] 


more fundamental questions posed 


by recent thinking, or lack of think- 


ing. They are: (1) Should the pat- 
ent laws be abolished? (2) Should 
the patent laws be emasculated? 


3) Should the administration of the 
aken out of the ordi 


1ary civil courts and vested in a sp 


patent laws be 


cial tribunal? 


Should the Patent 
Laws be Abolished? 


No one I think is seriously proposing 
that the patent laws be abolished. | 


have the suspicion, however, th 


lurking in the background here, the 


and yonder is the thought that th 


patent system 1s a relict ol the syste 


ol monopolistic erants to private il 


dividuals which was. the curse Ol 


eovernment in the middle ages, and 


that it would be in the interest of 


liberty and progress for the entir 


system to be abolished as being in the 
nature of the grant of special privi 
leges by government. Present, also 
is the latent Opposition to the patent 


system ol those who are fundamen 


tally opposed to the institution of 


private property and who imagine 
that patent rights constitute an espe 
cially obnoxious form of private 


} 


property. Those who entertain views 


of this sort will find little comfort in 
the recent re port of the able National 
Patent Planning Commission ap 


pointed by President Roosevelt 
which found that the strongest indus 
most effective 


pate nt systems and that the 


trial nations hav 


American 


system is the best in the world. 


There is, of course, no connection 


between our patent system and the 


system of monopolistic grants by 


} +} 


royal patent which cursed the econo 


mies of so many countries as late as 
the seventeenth and ehteenth cen 
turies, and there is no similarity be 
tween the two systems Those mono- 
grants encouraged nothing 


polistic 
and added nothing to the public 
merely inter 


They 


individuals 


wealth or welfare 


fered with freedom of trade 


were grants to privat 


} 


which enabled tl effect, to levy 











vTO 
tho 


mu 








iT} 


le 





ipon the com through = essary to enter into anv discussion 
mnopolization o e of the Certainly it ought not be necessary 
commoditi mmMerce to enter into a defense of the right 

ich, but for s ts, anyone yf private property. While there has 

he right to de In Tudor been an increasing tendency in recent 

ind for exam} ight to vears to recognize the social aspects 

n salt. iron starcl of the use of property and to regulate 

any othe ti is it accordingly, an entirely proper 

Nopoll I {) matent Svs tl ing for the State to do there has 

rants to no right to been no widespread denial in this 
olize trad shio1 I yuuntry of the fundamental right of 

ts a limited 1% IO} i privat ownership There has been 

x] of seventeer ntheright much unintelligent abuse of the 
ike and vend t ect of the profit motive, but the fact is generally 

nt, it is tr s object is cognized, that the two great incen 
sometl l es to human action, are still hope 
ise be tradin It some ff reward and fear of punishment 
vhich tl has it he right to private ownership of 

d and whicl him, othe property is based upon the first of 

n would hav I tunity to these and calls forth effort in the 
in at al \ nited production of wealth by the assu1 

po is no 1 to the ince that he who produces may us« 
tee absolut ondition ind enjoy. When this incentive is 
shall so des nventior taken away, all that remains is fear 
other met selves f{ punishment; and it is no mere 
freely aft tl 1 monop oincidence, I think, that in the states 
granted by tl ] expired which have att mpted to abolish pri 
said by tl S Court 1 vate property, punishment by law is 
ited States v. D Condenser provided for inefficiency, and the 
289 U.S 78, 186 verest penalties are visited upon 

Though ( racter 1 failure in the management of indus 
nt 1s not pe kit tr Che right of private property Is 
nopoly, f we ndamental, therefore, in a system 
ee nmi 2 enterprise. State slavery, in 

cept the o1 patent. S hich fear of punishment supplants 
mous v. Ost , \ lL. Sle hope of reward as the incentive of 
lr} rte the . ffort iS the inevitable consequence 
i. : pac ; , J when the right of private ownership 

h tl s denied 

the grant nopoly take I shall enter into no discussion 
’ Ts \ is to whether the right of private 

“ “ig ywnership is a natural right arising 
" ec ym the nature of man, as Locke be 
nh nits th sur ‘ ieved, or whether it is a right cr¢ 
kno s). He ited by the law of the state. As man 

iy keep is a social being, the argument comes 
Peng he same thing in the end: for a 
oll om ft 7. right does not lose the quality ota 

S oral \ iral right because it arises out of 
r nature of man’s social relation 
os mn hips rather than out of the nature 

| as of his physical being. The man who 
aaa oinas goes into the wilderness, clears the 
y1 forest and builds himself a home 
As to tli nd t seems to me to have a better right to 
uund of n the part that home than any other man living; 
Ys hoa with the ind his right does not seem less im 
INIStIC 1 5, I think it 1 ortant, but more important, because 
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of the fact that the society in which 
he is living recognizes the right and 
protects him in its enjoyment. Like 
wise the laborer who saves his wages 
and buvs a home seems to me to have 
a right to it. And I see no difference 
between his buying a home with his 
savings and using them to erect a 
shop and buy tools with which to 
earn even larger wages by serving his 
neighbors. And I see no differenc 
between this and using his savings to 
buv a share of stock or a bond, and 
thereby pool his money with the 
money of others for purposes of pro 
duction. The right of men to enjoy 
and exercise dominion over property 
which they have produced or dis 
covered o1 acquired by trade arises 
out of the sense of natural justice 
imbedded in man’s nature and has 
been recognized in practically every 
nation and by every legal system that 
has ever existed anywhere or at any 
time in the world’s history. Even 
communist Russia has not been able 
to get along without a partial recog 
nition of the right 

And if recognition of the rie 


of private property is justified any 


where, it is certainly justified with 
respect to the right to an invention 
one has made. The right in any case 
is merely the right to exclude othe: 
persons from the use or enjoyment 
of the thing possessed ; and, if this 
can be justified with respect to any 
thing, certainly it can be justified as 
to that which is peculiarly the prod 
uct of one’s mind, peculiarly the 


extension, as it were, of his person- 


ality. From the standpoint of natural 
justice, one who creates something 
out of nothing, who brings forth a 
new and useful process or combina 
tion of matter out of his own think 
ing, has a right to exclude others 
from using what is so peculiarly his 
own 

When viewed without reference 
to natural right, but solely with re- 
gard to the public welfare, the policy 
embodied in our patent laws seems 
equally sound. The state can deny 
protection to an inventor, but it can 
not compel him to disclose his in 
vention. If it denies him protection, 


he is likely either to lose interest in 
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perfecting the invention or to p 


serve lt asa secret process which ma 
be lost with his death. Many valuable 
irts and processes have thus been los 
to mankind through the death o 
those who possessed the knowleds 


ol how to carr\ them on 
have been preserved for future gen 
erations if thev had been publis 
to the world as our patent 
vic 


And 


rection 


there is a value in the pro 


afforded by the patent 
] 


addition to the disclosure 


cation to the public 


cover merely the basic form o 
invention 


Betore it can have commie 


value, it must be de ) lo 

] ] + ‘ 
commercial sca Irequently at grea 
expense No one wou d be willit 
to undertake this develop if 
out the protection that the limited 


monopoly of the patent statutes a 
ford. If as soon as Jone 
a new light of his invention, every 
competitor ol his will be 


make 


with 


17 


it and sell it in competition 


} 


him, he will certainly not 


willing to make anv great 


ex pe nN 


. , 
tures in its developmet1 


he pudding 18 a 


The proof of t 


wavs to be found in the eating there 


of: and no bette prool of the wisdor 
svstem in 


ol our patent 


than in technological development 


of this country Provision for the 


patent system was made 
stitution. It was set up by the first 
Coneress 
tution, by a statute of 1790. TI 
patent office was created 
that 


from date to this the develop 


ment of American indi 
+] 


he “‘Arabian 


| do not mean to Sav, Ol 


a story from 


the patent svstem is entitled to a 
I 


or even the principal par of tl 


credit for what has beet 


lished by American genius and enter 


prise. What I do mean to say is that 
it is an important part of the system 
which we have built up for encow 


aging genius and enterprise, that it 
harmonizes with that systen 


while we have had it we ive led 


world in achievement 


war for the protection ¢ 
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dom is being won very largely as a 


ult of the technological supremacy 


vhich this country has achieved 
under the American system of 


enterprise; and our patent laws con 





titute an important part ot it SVS 
m. Every major instrumentality of 


| 


he modern warfare which we a1 


aging so successfully—the machin 


in, the aeroplane, the submarin 


s the product of American genius 


ystered and protected by thi 


paten 


t} 


svstem of the country 


Should the Patent 
Laws Be Emasculated? 


I time has come when the patent 
system Is no longe needed, the thir 
to do ot course is to repeal It It 1S 


Inex¢ usable 


ve intend to emasculate it by « 


isions to the effect that practica 

nothing at all is patentable. Don 
misunderstand me. I subscribe thor 
oughly to the rule so well stated 


192, that 


Works v. Brady, 107 U.S 
patents ought not to 
granted for improvements prope) 
ittributable to mere mechanical skill 
yr for every minor improvement that 


someone may think of in a crowded 
rt. And there can be no question of 
wisdom of H 


87 U.S Sup. Ct. 24] 


sv. Van Worme 
to the effect that 


invention is not to be predicated on 


nere aggregation. But when an in 
ventor has really done something 
when he has really solved a problem 
that has baffled an industry, when 
} has added to the sum total of 


1 


numan knowl dor 


and has produced 


1 


»ymething new of real service to th 


irt, he is entitled to the protection of 


bette 


languag ol 


| 
i patent laws and deserves 


an to be told in the 


after the event” that 


“knowledge 


done nothing that was not 


ie has 
ipparent to everyone or to have nis 
claims held void for indefiniteness 


vhen they are as definite as he could 


make 


> J 
strictly 


reasonably them Oo! 


them so construed as to af 


protection. 


I 


reason ible 
think, to 


en by the Su 


ford him no 


It is time, I remember 
caution @ 
Diamond Rubbe 


9907) S. 428. 4 0) 


iain the 


Court in the 


Knowledg 
eas\ and pl 
I 
sel no diffe 
represented as 


ind expert 


forward to sti 


vhich seemed 
search of the 
t hand ind 
rely skillful 
i S o T 
subtle col 


ration 


I shall ent 


the “flash of 


sure that the Si 
O Say nO more 
ntable inventi 


something be, 


the mere skill 


the productior 


' t +} 
yroduct as i¢ 


laborious ¢ xpt ri 


tory is just as 


is much enti 


| 
which col 


one Y) 
oenius Many a 
truth comes t¢ 
indeed, it comes 
landscape is re 


ning 

, 1] 

111 is llgnt ¢ 
sun. But, howe 
who first PTASDS 


More ott 


practical use, is ¢ 


for bringing it 


One 


sympathy; and 
ventions of the 
tories ar¢ 


abilitv, from t 


coveries of a | 
theory that tl 

be assumed to 
of the research 
that the skill of 


vat those who 


and utilize SVS 


nat d ¢ ffort toa 


] ‘ 
p! ve 


processes 


I 
} 


list S 
ust 


of what they in 


stumble upon 


suggest 


much rig 


Tl 











I toc 


K em 




















les At 


n nd Rubber 


fal eacl should be 


ead ] 


oO! 12 ] . +] 


I think that, p 
Patent Office is inclined to push 
liberal Dia 


Compan) cast to 


present, haps, 


0 far the rule of the 


have referred, and that the 
inclined to push too fai 
{tlanti Works 
Brad Both rules are sound; but 


the 


restric rule of 


Live 


with 


ipplied 


D other constantly in mind 


Should the Administration of 
the Patent Laws Be Vested 
in a Special Tribunal? 


confess that, as much as I would 


ike to he relieved ot the labor ol 


uling with patent cases I cannot 


consent of my mind to give m\ 


} 
t 


yproval to the creation of a special 


The 


the proposal 


yurt to handle them argument 


1 in favor of 


Lncee 
1 court giving exclusive at 


t10n to pat nt cases would become 


pert in the subject and would be 


ore efhcient in handling patent liti 


} 


on than i court composed ol 


rainary judges There 1S some 


eht in the argument; but with 


spect to ordinary patent litigation 


here the patent laws make impact 


ipon the commercial life of the coun 


it fails to meet the real problem 


What is needed there is not so much 


f 


1 court of experts, as a court of wid 


ind sound common sens¢ 


FEvervbodv knows that the t Lining 


ich makes a man an expert neces 


sarily narrows his field of vision and 


nders him impractical in matters 


Che 


handled in the 


yutside his specialty. patent 


ordi 


tigation now 
iy civil courts is an eminently prac 
tical Infringement is 


sort ol 


thing 


he manufacture of a 


What is 


eded is not the bookish approacl 


us¢ 
article df commerce 
l 
ntist to the problem but 


) 1¢ Scl¢ 


he common sense approach of a 
with all 
he 


just 


court accustomed to deal 
sorts of human relationships 
will 

t 


que stions of 


juestions involved not be 
abstract science; 


I there will be questions as tot 


issibility and weight of evidence, 


he credibility of witnesses, the inte 


etation of contracts, the recognition 
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of fiduciary relationships, the assess 


ment of damages and a_ thousand 
other things that the scientist never 
dreams of. In handling a patent case, 
a court with a wide jurisdiction draws 
upon its experience in all the fields 
of law. A court with a limited juris- 
diction would lack the experience 


this. I 
fact 


that would enable it to do 


call 


the great patent judges of the coun 


your attention to the that 


try have not been patent experts 


Alschuler, Hand 


Evans, Tuttle, to name a few of those 


Rose, Denison, 
with whom I have been personally 
icquainted, have all been men who 
had 


judges in the general field of law 


have the widest experienc as 


Recently there has arisen a mov 


ment to create a special court of 


patent appeals, with the idea that 


circuit judges would be designated 
to sit on it for limited periods. I 
find nothing in this idea to commend 
it Those who favor such a court 
envision it as composed of judges like 
Alschule 
that sort 


ibler 


Rose and Denison and 


but you won't get men of 


You can rest assured that the 


Circuit Judges will not be willing 
to leave the various Circuit Courts 
ol Appeals, where the work is ol 


such tremendous importance to th 


developing life of the country, and 
devote a number of the most fruit 
ful years of their lives to the work 
of a specialty which, while impor 
tant, does not compare in impor 
tance with some of the other matters 
coming before them. It has been 


suggested that places on the court 


be made attractive by an increas 


of salary but Congress could not 


well afford to give a patent ap 


peals court preeminence over the Cin 
cuit Courts of Appeals by making a 
distinction of this sort, and, even if 
this were done, it would do no vood, 


for judges of ability would not be 


} 


tempted by the difference in salary 


to abandon the larger work in which 


If making money 


most of them 


they are engaged. 


were an inducement, 


could make many times their salary 

by resigning their positions and ente1 
ng law practice. 

I suggest that there is no real need 

Continued on page 667 
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House of Delegates 


FIRST SESSION 


membership of the Ass McC. Marsh, of 


Milam, of 


New 


Florida, 


York 


and 


That the Robert 


ciation now ts about 32,564 hicl Robert R. 


exceeds by about 1,000 the previous Arthur G. Powell, of Georgia, r¢ 
all-time high, was the outstanding ported that since the adjournment 
announcement by President Hender of the House last February 29, the 
son, in reporting to the House. A Committee has received and ap 
phases of the Association’s work were proved credentials from state and 
reported as having been « led f local bar associations as follows: 
ward with vigor, despite the Russett F. O'HARE 
S The State Bar of Califor: 
obstacles. Reports Treasure ' : = ; nie: 
t HFEREWARD WaAKI 

Voorhees and Chairman Wi State Bar Association of Connecticu 
Smith, of the Budget Committe E. B. SMITH 

: Idaho State Bar Association 
were most favorable as to the Associa FREDERICK W. C. Wess 
tion’s work and finances. The Hous Maryland State Bar Association 

GLENN M. COULTER 


approved various amendments State Bar of Michigan 


the Association’s Constitution and WILLIAM E. Kemp 
Missouri Bar Association 
By-Laws, which became effecti Puitip J. WIcKsER 
later adoption by the Assembly. The New York State Bar Association 
bD A. SIMMONS 


Committee on Administrative Lau State Bar of Texas 


submitted a notable report, includ ALLEN R. STURTEVANT 
; i Vermont Bar Associatior 
ing a controversial resolution, Arex W. Davis 
later debate and action, against Los Angeles Bar Association 
; ; : STEPHEN E. HURLEY 
creation, by treaties of administrattwve Ihe Chicago Bar Association 


FRANKLIN E. PARKER, JR. 


agen 1€8 whi h are netther subject t 


4 The Association of the Bar of the 
control by the Congress nor to jud City of New York 
cial review as to their quasi-judi The Committee reported also 


determinations. that Miss Daphne Robert has been 


[he opening session of — th certified as delegate from the Na 
House, called to order by President “onal Association of Women Law 
Henderson in the Hotel Drake. Mon- Yer for the current term. 

| Ihe record of the mid-year meet 


day afternoon, September 11, moved 


quickly into the consideration and '!"8 of the House, as published in 
dispatch of its heavy calendar. the April JourNAL, was approved, no 
been received 


corrections having 


The roll-call by Secretary Knight 
showed that the number of Delegates 
170. Only 
Nevada, was unrepresented. Hawaii, 


within ten days from its issuance 


present was one State, 


President Henderson Submits 


Puerto Rico, and the Territorial a Most Encouraging Report 


Group, were unrepresented becaus« 


President Henderson made a su 


of the impracticabilities of trans 


cinct statement as to outstanding 
ocean travel in wartime 


Che 


composed of 


ispects ol the work during the As 


Committee on Credentials sociation year, 1943-1944. ‘First of 
Mvers, of ill.”” he said, “I wish personally to 
thank Mrs. Ricke1 


He adquart¢ rs staff, for their devotion 
efforts 


sernard | 


Pennsylvania, as Chairman, and and the entire 
Messrs. Robert Carey, of New Jersey, 
Frank H. Haskell, of Maine, Frank 


( Havmond, of West Virginia 


ind untiring during this 


critical vear, and |] especially ap 
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preciate the excellent work cai 
on in the Philadelphia office by 
members of the He idquarters staff 
assigned to me, Miss Ruth White and 
Miss Gertrude Sinnott. With 
shortage of manpower—in this « 
woman-power—our staff all did 


magnificent job 

“T thank also the officers of the As 
Board of 
the Board of Editors of the JourNat 
House of D 


egates, the Committees of the Asso 


sociation, the Governors 


every member of th 


ciation, the Sections and their Co 


mittees, as well as the general m 


bership of the Association, for their 


work on all the matters assigned 
them and accomplished by them dur 
Notwithstanding all 


ing the year. 


the difficulties of travel, lawyers ab 


pressure 


sent in the Service of work 
in the offices, shortages in staffs, and 
the like, it has been my impressio1 
ind experience that the lawyers of 


the country, as always, have as 


sumed and carried out their respor 


sibility for leadership.” 


Association Membership Now 
Largest in Its History 

President Henderson reported tha 
Board of Governors 
800 and 1.000 


although the 


had dropped between 
rea 


members from the rolls for one 


son or another during the year, the 
membe rship last week was approxi 


mately 32.564, which exceeds by 


about 1,000 the highest previous 
total, which was in 1939. More than 
2,000 new members have been added 


during the vear. 
This marked increase despite the 


war conditions and the absence of 


young men in the Armed Forces was 


attributed by President Henderson 


to a growing interest and confidence 


Oo 
1g 


in the Association and a desire to 


support its work and be informed as 


to its activities 


“It is my further impression,” 


declared President Henderson, “‘that 


we should make and keep closer rela- 


} 


tionships with all the state and local 


bar associations. We want them as 
our very best friends. In a spirit ol 
mutual endeavor, there is much that 
ve can accomplish | wether 








dent 
ispe 
relat 
lutu 
ind 
men 
the 

the 

that 
at tl 
be v 


buti 


Pres 
“EE 


adn 

















tial balance ylus In 


| ‘ ' 
no necas oO ASSOCIAaLION 


Major Phases 
of Work Are Stressed 


nt Henderso there have 
iret hajo I S I iCllon 
il Ki S S 1 CON 
nee ol th " t ind then 
sistance ) a return 
5 publi ork 
ad on D S 8) 
\ | iver 
Second but place 
to the great b i ied on 
e Committee \ nistrative 
inder its a nan SV! 
rC. Smith, [r.” H ferred with 
le to the fac ne Associa 
yn’s well-drafted | is been in 
xiuced in the Co ss by the 
iirmen of th ve Com 
ees on. thi ] ir’ Ssenato 
Pat’? McCarren a1 R sentative 
Hatton W. Su The real task 
still ahead said President Hen 
lerson, “to see to it it the bill is 
issed and beco! Phat will 
a great victors xhts of all 
people 
As the third iphasis in 
years many-s rk Pres 
lent Henderson ref 1 to the legal 
ispects of Am nternational 
lationships i] specially the 
ture of inte djudication 
nd the World ¢( He com 
ended the kK re} rt ol 
rie special Co created by 
the House in that { I am sure 
hat, as a resu deliberations 
it this meeting,” | ( there will 
be wis¢ judgment i 1 a real contri 
_ 


pDution in work ital 


1943-44 Travels 
of the President 


President Henderson declared that 


1 


If there are thos that this 


1dministration ha ieved 


SOTHI 


sure Of success, Il May encourage 
thers among you to go forward as 
leaders of this Association, because it 
scems that, if required, one can keep 


ip a law even during his 


practice 
incumbency ol the ofhce 
He re ported that he had travelled 


than 60,000 miles as President; 


nore 


hat he had appeared and spoken 
DcLore bat associations In twenty 
seven or twenty-eight states, in thy 
irger ones more than once; that 


through the successful regional meet 
he had 


he Association to additional 


carried the message olf 


ings 
States; 


and only three state associations had 


no meetings this year. 


As the re pre 


ntative of the Association he at 


tended the Inter-American Bar Asso 
ciation in Mexico City and the Cana 
dian Bar Association in Toronto, 


ind also spoke before many organi 
itions of non-lawyers. 


President Henderson’s encourag 


ng factual report ol the work undei 


is leadership was heartily ap 


plaude d. 


Treasurer Voorhees Tells 
of Men in the Service 


President Henderson then handed 


the gavel to Guy Richards Crump, of 


} 


California, the Chairman of the 


House, who referred to the con- 


tinuance of the improved form of 
and called for the 


calendar, report 


of the Treasurer, John H. Voorhees, 
of South Dakota. 
Mr. 


\ssociation’s 


Voorhees summarized the 


fiscal affairs, and said 


that he expected that, with the 


diligent economy and the increased 


membership, about $10,000 would 
be carried to surplus this year. 
Reminding of the Association’s 
pride in its service flag, he said that 
as ol Se pt mber 2, the records showed 
members as known to be in 
the Armed 


empted from paying Association dues 


| 053 


Forces. These are Cx 


for the duration. 
Sixty-four members have been 
honorably discharged. None has 


been dishonorably discharged. Twen 
ty-one have given their lives for their 
country; nine are reported as missing 
in action. 


(Assuming that all pending appli 


Flouse o| Delegate 5 


ations for membership are acted on 


favorably, the total on September 7 


was 32,694. Members delinquent in 
dues were 599, which still leaves the 
total above the previous all-time high 


The 


memberships has been gratifying; the 


response through — sustaining 


vear’s proceeds from that source 


were about $19,000. 


Willis Smith Reports 
as to the Budget 


Ihe Chairman olf the Budget Com 
Willis Smith, of North Caro 
brief 


mittee, 


lina, gave a summary of the 
\ssociation’s income and outgo. He 
reported that while the House had 
voted to spe nd up to $35,000 of the 
\ssociation’s surplus for its wal 
work, the latter had actually entailed 
no impairment of the slender r 
serves. 

Increased membership has 
brought the income for the past year 
to about $23,000 more than the 
Budget Committee had forecast. ‘The 
appropriations for the past yea! 
amounted to about $270,000, but by 
no means all of this was expended 
by the Committees and Sections 
Steps have been taken to keep the in 
vestments of Association funds on 
a safe basis. 

In closing his final report to the 
House as Chairman of the Budget 
Committee, Mr. Smith attested “the 
finest kind of cooperation which we 


John 


Treasurer.” As the veteran 


have had from Voorhees as 
lreasure 
is to end his long service to the As 
1944-45, the 
House gave expression to its approba 


The re 


port of the Budget Committee, as 


sociation with the yea 


tion of Mr. Smith’s tribute. 


well as that of the Treasurer, wer¢ 


received and filed. 


New Members of Board of 
Governors are Elected 


579 of the 


October JouRNAL, the House next 


As chronicled on page 
elected without opposition the fol 
lowing new members of the Board of 
Governors 

Fourth Judicial Circuit: 
Judge Frank C. West 


Virginia 


Haymond, of 
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Seventh Judicial Circuit 


Eli bk. Seebirt, of Indiana 


Eighth Judicial Circuit 
1. W. Dobyns, oO] 1) GQNSsas 


No resolutions were offered at this 


time from the floor, for relerence to 
the Committee on Dratt. 

Secretary Knight reported tor the 
Board of Governors, as to various 
business dispatched since the last 
House. The 


had authorized the 


meeting of the Board 

Committee on 

Bill of Rights to file a memorandum 
' 


with the Committee on the Judiciar' 


ot the House of Re presentatives wit 


i 
respect to the Hobbs Bill, H.R. 3690 
entitled, ““A Bill to Safeguard the 


Admission of Evidence in Certain 


Cases.” 


The Committe: to Promot 


Public Interest in Government of the 


Section of Bar Activities submitted to 


the Board in May a proposal to con 


duct a radio program under th 


sponsorship of a private corporation 
the sponsol to contribute $100,000 to 


the project. The representatives ol 
the Section and the Section Commit 
tee outlined the proposed arrang: 


ment with the sponsor, the radio 


network, and the advertising agency 
through which the program would 
be handled, and also the nature ol 
the proposed program. After thor 
Board of Gov 


ernors by a divided vote in May de 


ough discussion, the 


cided not to accept the project, ex 


pressing its disapproval of conduct 
ing a radio program under privat 
sponsorship, but also its appreciation 
to the Section and the Committe: 
for their efforts, and requested that 
whether 


the Committee ascertain 


such a program could be put on as 
h 


a sustaining program and the prob 


able cost thereof to the Association 

Restriction of 

Immigration Was Favored 

The Board reported that it had 

approved and adopted the following 

recommendation of the Section of In- 
ternational and Comparative Law: 

Whereas, The Section feels that re 

striction on immigration is only fair 

to the members of the United States 


military forces who will be returning 
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id attempting to readjust their ca 


reers within their native borders afte: 


he termination of hostilities and tl 


lal 
hy liust nt } ld be Il 
sucn readjustment shouid not be seri 


ously aflected by 


{ 


competition from 
liens; now therefore it is 
RECOMMENDED by the Section that 
during a period of not less than five 
rs alter the termination ol hostuli 
ties, immigration into the territorial 
ts of the United States of America 
be rigidly restricted, to prevent the 
mimigration of aliens who would be 
likely to compete with returning mem 
bers of the armed forces of the United 
States in obtaining employment pro 
ded this does not apply to the ad 
lission of technical experts who are 
nsidered essential and non-com 
petitive to the citizens of this country 
d persons admitted to complete in 
family groups, such as husbands 
nd wives, one of whom is an Ameri 
can citizen, or an immigrant already in 
the United States, or minor children 
ot American citizens or of immigrants 


lready in the United States. 


Interim Action for 
Simplified Federal Taxes 


The Board of Governors reported 
ilso that it had approved and adopt 
ed the tollowing recommendation by 


he Section of Taxation: 


RESOLVED, That the American Bat 
\ssociation recommend to Congress 
that the 


imended in the manner necessary to 


Internal Revenue Code be 


ichieve simplification of the individ 
ual incon tax as Is proposed ill 
H.R. 4646. 

FURTHER RESOLVED, 
can Bat 


Congress that its 


Phat the Ame 

\ssociation recommend to 
lookin 

{ the In 


ternal Revenue Laws, as applied to 


studies, p 
} 


ward thie 


simpli fie ition ¢ 


the low income taxpayers, be con 
tinued, to the end that the normal and 
surtaxes may be integrated, and that 


ewer declarations be required, and 


that compli itions of oraduated tax 
rates and withholding rates be avoided 
to the fullest extent possible among 
the great mass of salary and wage 
earners, as well as to the end that other 
necessary and desirable simplification 
of tax laws ipplicable to individual 


ind corporate taxpayers may be 


Protection of Legal Rights 
of Persons Mentally Ill 


ithe Board of Governors reported 
also, through Secretary Knight, that 


> 


on June 27, 1943, it had authorized 


the appointment of a Committee to 


make a survey respectin he ri 
ol the mentally ill, wit] view Lo de 
termining whether there is 
lem in this field with 
American Bar Association should 
concern itself. Pursuant to that au 


thority, the then President appointed 


a Committee consisting of Albert J 
Harno, of Urbana, Illinois; Charles 
I Kenworthey, ol Philade [phia 
Pennsylvania; Rollin M. Perkins 


lowa City, lowa; David A. Pine, of 
Washington, D. C.; Dr. William ( 
Woodward, of Washington, D. ¢ 
Gillespie Walsh, of 
Washington, D. C. 


and Thomas 
current 
meeting of the Board of Governors 
the Board adopted the following 
recommendations from this Commit 
Eco: 


1) That the Am 


sociation create a Committee to ad 


rican Bar As 


vise the Association whether existing 
rignts 
Com 


mittee finds that they do not, then to 


laws adequately safeguard the 
of the mentally ill and, if the 
submit drafts of such legisiation as 
in the opinion of the Committee is 
necessary to safeguard such rights; 

‘(2) That such drafts of legis 
lation, if any, as the Committee may 
submit and as the Association ap 
proves, be, with or without amend 
National Con 


ference of Commissioners on Uni 


ment, referred to the 


form State Laws for such action as it 
deems proper, and 


‘(3) That the Committee, with 
the approval of the Board of Govern 
ors, be authorized to procure the 


cooperation of such org inizations as 


it believes can aid it in its vork.”’ 

The report ol the Board of Gov 
ernors was adopted by a ole yf the 
House. 


Report by Committee on 
Rules and Colendar 


On motion of Howard Barkdull, of 
Ohio, as Chairman of the Committee 
on Rules and Calendar, the House 
voted to hold a special session Tues 
day afternoon and to make the reso 
lutions as to an international secu 
ity organization a specia 
business for 2 0’ lock on that day. 
Barkdull 


] 


that his Committee’s plan for “‘ses- 


Chairman explained 
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House of Delegates 


mm calendars” fo lence \laska, Canal Zone, the Philip tion, more than the required two 
d the Hous » SU im pines, etc.), after such Delegate had thirds of the members otf the House 
yb ved form d Lid been elected by mail ballot. Owing voted to adopt. 
int 1eeLl d rred to the distances and the difficulties 
iu ‘= I] on of trans-ocean travel, the De legate 


Amendments of the 


iper and pri O nbers chosen from those areas often finds 
ae. By-Laws Are Adopted 
Rules ( Commit himself unable to come to a meeting, 
e are George H. B Svrat ven in peacetime. Under wartume Chairman Barkdull next made a 
Vi Clarl \I Philad onditions, his attendance is virtual motion to amend Article LV, Section 
Geol Me. M Was impossible. All three of thes« 2, of the By-Laws, by striking out th 
am 9 \\ L.. Ran State Delegates were absent from this entire Section in present form and in 
sf ' of N York ( meeting, which means a perennial —licu thereof inserting the following 
( On the reco ol th nail-ballot election of a Delegat« Committee Reports. When a 
( (ClCommi Hot ( » relax whose office is declared vacant at the printed report of a Committee recom 
= mends action, such recommendation 
) favor ol t Si | i] nsuing meeting. 
' :; \ incl Rul shall be set forth as a recommendation 
ous rule fe irnishin oly, > ul ane 
Hou —— ——— CONS ; am sedis at the head of the report so as to dis 
fs CO} mn oO} Calendar Committee recommended tinguish readily the recommendation 
h the House ts as} Witl 1c amendment of Article V, Section from the body of the report. The bod 
spect to a n | ills ; of the Constitution. so as to ex of the report shall contain no lan 
n the field of p Section mpt Hawaii, Puerto Rico, and the guage which may be construed as 
; 2 committing the Association to any 
\ is found this to cticabl lerritorial Group, from the opera 
\S age policy not contained in the recom 
d nder th il ms as to tion of its provisions. Mr. Bark mendations. 
n st of printing al yraphing dull’s motion to that effect was his amendment was adopted 
1 11 Ic 1) | { 
pplies. Supply1 immaries in adopted by a vote of the Hous Chairman ‘Barkdull, for the Com 
1 of Lull copies rized Dy T f h mittee on Rules and Calendar, next 
= r the 3 ; 
) le, aS an leasure ap Two-Year Term fo moved to amend Article X, Section 
1S icable only to t ng Chairman of the House 90), of the By-Laws, by striking out 


1S lhe Rules and Calendar Committe the entire Section in present form 


Amendments of Constitution tbmitted next a revision of Article and in lieu thereof inserting the fol 


and By-Laws Are Approved yyy of the Constitution, with a divi- lowing: 





ay Chairman Barkd uned = the sion of it into four sections The Printing of Reports of Committees 
fs cal Unless otherwise ordered by the Board 
ip cumstances d to tak principal changes are to provide a 
p ; ( , rc of Governors: (a) All Committees 
es al ‘ne the on ears : Mall 
ms vo-year term for the office o may have their reports printed by the 
Th itution and By-l iriy mn tne ian of the House ol Delegates, his Secretary prior to a meeting of the 
te ypening ot | i mn, instead ection to take place in even-num House of Delegates; (b) any report 
ot the important s for inte bered vears without eligibility for re containing any recommendations for 
, SoM action shall be printed and distributed 
ittonal secul ) I Lit ction: also. to authoriz thre 
by mail by the Secretary to all mem 
id been Ss ad I iT r s ) 
Board ot Governor to elect one Ol hers of the Association at feast 30) 
n It isn't good ing , | more Assistant Treasurers, to pro days before the annual meeting or to 
said, “bu saved by vide administrative flexibility and to all members of the House of Delegates 
shilt, as I yal matte) lessen the need that the Treasure) at least 10 days before any special 
; meeting, at which such report i 
ded it was reside ina state not far from Chicago ; = . port 1s 
et: ; proposed to be submitted; (c) when 
yrought i Chairman Barkdull’s motion to é‘ 
5 the recommendation proposes or op 
l ] 
Hous ns ) [ id ypt this amendment was carried poses legislation the report shall be 
nendments ¢ oward Amendments to make the necessary iccompanied by a copy of the bill o1 
ir adoption, 1 quired th conforming changes in Article VIII by a summary of its provisions; and 
: ‘ . ( when a report on legislation is 
- mnicurrent \ssemb Sections | and 2, with respect to d) when a report o gislatio 
ar , ; : I el | not accompanied by a copy of the 
ednesda imend 101 : ; elections to the o ; 
mn Wednesd \ NOMUBAUOHS Am igs bill, the committee shall make avail 
of nents had been d nd filed by | fice of Chairman of the House wer able for distribution at the meeting 
e¢ the Rules and Ca Committee next submitted. After Former Presi at which the report is to be considered 
ith noti yf tl shed in the dent Henry Upson Sims, of Ala at least 50 copies of the bill. 
: JOURNAL for July (] 102) , wher bama, had asked a question as to The above amendment was like 
the full text ma‘ ned the operation of provisions of Article wise approved by the vote of the 
[he first a nt was d VIII not presently being changed, House. Chairman Barkdull moved 
of signed to obvia recurrin the motion to adopt the amendments further to amend Article XI of the 
vacancies 1 Stat sf Article VIII was carried by the By-Laws, and the title thereof, by 
ed Delegate fro H Puerto vote of the House. On this, as on striking out the entire article and 
es Rico ial Group ther amendments of the Constitu Continued on page 644 
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Wendell Willkie. Lawyer 


That the protcssion ff law still opens many doors LO 
dynamic living and useful public service is well in 
stanced by the career of Wendell Willkie. Born and 
educated without opportunities other than those which 
America offers to young men of ambition and unilag 
ging will to work and think, he seasoned himself in the 
hard school of small-town practice in Indiana, went on to 
win recognition at the Bar in Ohio and New York, 
turned from his prolession tO take ON iarge CXEeCULIVE 
responsibilities in an industry under attack, and finally 
came back to a high place in the profession as head of 
a long-established law firm in New York. Mr. Willkic 
served on the American Bar Association’s Committee on 
sill of Rights during 1941-1942 

Meanwhile, he had become a leader of men, a 
great force in public opinion, a conspicuous figure in 
the One World which events had brought to pass and 
he had discerned before most men did. Yet through it 
all he kept the characteristics of mind and advocacy 
which he gained as an Indiana lawyer. On the rubble of 
London, the rice-fields of China, and the wind-swept 
plateaus where a new economy was being experimented 
with in Siberia, this graduate of country court-rooms 
remained as indigenous to America as are his beloved 
cornfields in Indiana 

Eager always in his quest for facts, forthright and 
outspoken in his views, ready in his acceptance of con 
troversy as preferable to compromise, this lawyer found 
himself effective as a leader and moulder of public 
opinion, while his own bold choice of course estranged 
him from the leadership of parties. The name of no 


other American lawyer of his generation was as well 
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known to aS many people in as many lands. The color 


ful lawyer became an ambassador of American good 


will. 
When the record of the recent years ts imparually 


] 


written, Wendell Willkie will have a large place on its 


pages, because he rendered great service to his country 
and his time, in arousing America to realize its in 
escapable place ind part in a better team-work ol the 
Nations for the right of all peoples to peace, justice, lan 
understanding, and a decent opportunity to work out 
their own internal destinies in their own iv. Lo this 


ereat cause he PAVE all he had and was 


lo the members of his profession and to all his 


fellow citizens this lawyer, who had been a soldier in 


France in World War I, left the legacy of the high 


purpose which he put int » these words I was a soldier 


in the last war and after that war was over, I saw our 


bright dreams disappear, oul stirring slogans becom«¢ the 


jests of the cynical, and all because the fi 


PHting 


peoples 
did not arrive at any common post-war purposes while 
they fought. It must be our resolve to see that this does 
not happen again.’ 

} 
f 


rhe universal regret which is felt in the passing 


of such a man at the promising age of 52 is reminder 
of the toll which public service in America takes of those 
who give themselves to it. To “spend and be spent” 
without stint, to be buffeted and broken by demands and 


tasks which destroy leisure and deny opportunity for 


recuperation—these are part of the price which a 
heedless America too often exacts for the privilege ol 


} 


serving her well. 


A Present Duty of Lawyers 


One of the resolutions approved by the House of Del 
egates on September 12 in support of an international 
organization for security was adopted substantially 
without negative votes. Through this action the Asso 
ciation recommended and urged “that all state and local 
bar organizations, (other agencies of public opinion, 
civic groups, and lawyers and other citizens, individually, 
shall give their careful study and their most active ef 
forts” to the subject-matter and objectives of the resolu 
tions adopted by the House of Delegates 

Such a study and active participation in public 
discussion of the subject were urged “to the end that 
there shall be manifest a unified, vigorous and non- 
partisan public opinion throughout the country in sup 

j 


port of the post War association, cooperation and ade- 


quate organization, of the Nations, for the prevention 


of war, the maintenance of lasting peace, and the en 


forcement of justice and fair play according to law, and 
for the membership and responsible participation of the 
United States in such a general international organiza 
tion.” 

Ihe Association’s resolutions, together with the 


comprehensive report of the Special Committee which 
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drafted them for House, have now been sent by 


President Simmons each state bar association and 


1 


to each of the large 


cal bar associations which is rep 


resented in the Hous if Delegates. They have gone 


also to each memb committees of the Senat 


and House of Representatives which deal with inte 
national relations l have been presented to Sec 
retary Hull and I Secretary of State Stettinius 
who manifested mu nterest in them. They have also 
been communicated ) mbers ol the stafls of the 
Dumbarton Oaks Conference 

Various state a yxcal bar associations have al 
ready begun acti sideration of the subject, as 
urged by the House of Delegates. A few have adopted 


resolutions in support of the vital principles and main 


outlines of the pet proposals 


\ copy of the Resolu 
tions adopted by the House of Delegates, with the report 
of the Committee, 1 be obtained by any interested 
member of th \ssociation, on request to its Head 


qual ters 


As Rear Admiral Gatch and others urged so strongly 
in Chicago, this is a subject on which the lawyers and 
their organizatiol yuld pron ptly take the lead, In 
public debate and 1 iction, in all parts of the United 
States. If ever tl was an issue on which American 
lawyers should it,”” this is one, because it 
is one on which t well qualified and have much 
at stake. 

[he Ratification of I reat 
Shall the Constitutio the United States be amended 


sO as to dO away ratification of treaties by a 


two-thirds vote of the Senate and substitute a majority 
vote in each the Sen ind the House ol Representa 
tives? 

James R. M l, of Delaware, favors such an 
amendment. H s his reasons in this issue. He 
asks the House of D yates to commit the Association 
to support of sucl ndment 

Professor Edwin Borchard, of the Yale Law School, 


against such a change in the 


presents the argu nts 
Constitution. He also opposes evasion of the constitu 


tional requirement yugh substituting “‘agreements”’ 


for “treaties.” 


These well-reaso irticles ar interesting and 
useful feature olf § issue The subject is of great 
timeliness and 1 in Mr. Morford says that his 
proposals stem fro t] action which the House of 


Delegates took i ivor of an adequate international 


for ind law. Professor Borchard 


organizatio 


would not inject tl stion of a constitutional change 
into the debate o1 iter issu¢ 

Lawyers and ot itizens should study the argu 
ments for and agair change, make up their minds 
about it, and let tl ry ws be known, before the House 
of Delegates vot d-winte 


Editorials 


“Books jor Lawyers 


In this issue we resume the timely reviewing of books 
which may be of particular interest or help to lawyers 
as such. This dtpartment will be a regular feature her 


alter. 


We shall not undertake to review all of the many 


books which lawyers, along with other people, might be 





interested in reading. “Books for Lawyers” will dea 
currently with volumes which are published as to the 
law, the courts, and lawyers, and those which contain 
source material as to the subject-matter of declared 


objectives of the Association and _ the profession 


Creating Administrative Agencies by Treat) 


At the 


important question of public policy came to the floor 


recent meeting of the House of Delegates an 


and was debated and voted on, without square joinde: 
Although the 


House sustained by a decisive vote the recommendation 


of issue between the respective “‘sides.”’ 
of its Committee on Administrative Law, the subject 
needs to be considered and understood, by the members 


ol the Association at home in the states. 


he recommendation was for disapproval of ce1 
tain provisions of a treaty which was negotiated recently 
between the United States and Mexico and is now 
belore the Senate for ratification. ‘The subject-matter of 
the treaty is the apportionment of waters of the Rio 
Grande, Colorado, and ‘Tia Juana Rivers, which is ol 
vast importance to agriculture, ranching, mining, and 
other activities in both the United States and Mexico 
\s part of these waters originate in the States and a 
part in areas south of the Rio Grande, the natural way 


to arrange for their equitable division is by treaty 


Naturally, the House of Delegates and the Com 
mittee on Administrative Law did not concern them 
selves with any questions of policy as to the apportion 
ment of the waters or even as to their nationalization 
They did not oppose the treaty or seek to prevent o1 
delay its ratification. On the contrary, the House asked 
for the elimination of what it regarded as an objection 
able provision which, at least in its present form, is in 


no w essential to the 


prope subject-matter of the 
treaty and has been reported as delaying its ratification 

The issue on which the House of Delegates took 
action arises out of a practice which has grown up in 
connection with the negotiation of treaties. Along with 
the provisions of the treaty on the matters being dealt 
with, an administrative agency is set up, with members 


appointed by the respective governments. In som 


instances, as in the case of the 1903 Treaty with Canada 
as to border waters, the powers of the agency are sul 

rounded with suitable safeguards. 
In other instances, as in the case of this treaty with 
Mexico, the agency thereby created without the action 
Continued on page 665 
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“Books jor ; 


Y ankee LAWYER: The Auto- 
biography of Ephraim Tutt pre- 
sented by Arthur Train, Esq., of the 
New York Bar. 464 pages, with 
illustrations. New York: Charles 
Scribner’s Sons. $3.50. 1944. This is by 
far the best book in existence by a con- 
temporary lawyer about a contempo- 
rary lawyer and the laws of our time. 

This review will be highly in- 
formal and may be, in spots, inac- 
curate. The alleged author, Arthur 
Train, will forgive me. On publica- 
tion, I bought a copy at once, read it 
at once, and sent it to my son who is a 
lawyer, but who happens right now to 
be in India in the foothills of the 
Himalayas near the Burma side. Not 
only did he enjoy it but so also did 
his entire 10th Weather Squadron. 

Thus I write from memory be- 
cause no copy is presently before me. 
Yet this is a book which makes such 
a deep impression that memory is 
a pretty reliable guide. For exam- 
ple: Cannot all of us tell the whole 
plot of “The Hound of the Basker- 
villes’”’? 

Therein is the answer. People of 
the highest intelligence refuse to be- 
lieve that Tutt is a figment of im- 
agination any more than they believe 
Sherlock Holmes to be. Thousands, 
including many lawyers, on arrival 
in London go to Baker Street. They 
want to see for themselves if they 
cannot find the exact number of 
Mrs. Hudson’s lodging house. They 
turn about, more than ever con- 
vinced that at the next street corner, 
or the next, they will encounter 
Holmes in person. 

That is the miracle wrought by this 
book. Tutt lives, and breathes, and 
has his being amongst us right now. 

Clients send cases to him. His 
advice and help are steadily sought 
out. People say they knOw him. 
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Persons claim to have seen him. 

Two great questions rage about 
Eph. First: Was he a shyster? The 
answer is that, given a perfect ad- 
ministration of justice, he would be 
the most ethical lawyer alive. So he 
wanted to live. But confront him 
with an innocent client and a po- 
litically appointed judge and he 
would pull no punches. The best 
yarn is innocence itself. Tortured 
by doubts as to how to address the 
jury in a murder case to which he 
was assigned counsel, he walked the 
streets all night and then entered 
St. Patrick’s Cathedral, knelt down, 
and fell asleep. Verdict: acquittal. 
If you don’t know that story, read 
it. Your treasury of memory will be 
enriched. 

The second problem is: Does 
Tutt exist? My friend Arthur wrote 
an explanatory article in the Satur- 
day Evening Post. In substance he 
said, “Anybody could tell there was 
no Tutt because he was supposed 
to have graduated from the Harvard 
Law School and a glance at the Law 
School Quinquennial Catalogue 
would disclose no such name.” I 
wrote Arthur or “Eph” (I am never 
sure which) that I believed I could 
cure that defect, and the name would 
appear in the next Quinquennial 
Catalogue. 

What mixes you up jis that you 
write Arthur and you get a postal 
card back signed “Eph.” In the 
upper lefthand corner is the beloved 
gentleman himself, stovepipe hat on 
head and cheroot in mouth, puffing 
away gaily and smiling sardonically 
at you. 

If you think the answer is easy, 
let me just add that I have carried 
on, and am still carrying on, an ex- 
tensive correspondence with “Eph.” 
I am submitting some corrections 


for some little animadversions in his 
account of himself. 

Like the refrain of the New York 
Sun’s ageless editorial response to the 
little girl: “Yes, Virginia, there is a 
Santa Claus.” 
the hearts of men and women—their 
memories of childhood and parents, 
of loving and kindly giving and re- 
ceiving—their nostalgia for happy 
hours which rise above all later fail- 
ures and frustrations. 

So of “Eph”. Certainly he lives in 
the brain and breast of every lawyer 
worth his salt—the wistful, perhaps 


Because he exists in 


whimsical, fancy of himself as a some- 
combination of 
Henry Esmond, Chevalier Bayard 


time-to-be modern 


, 


and Frank Hogan—gracious and gal-» 


lant, but ready and able by artful 
expedients to aid the poor, rescue the 
defenseless, and confound the arro- 
gant, all in the cause of a “more 
perfect justice.” 

“Eph” is of the same stuff as the 
dreams and hopes which warm the 
heart, start the song, and give impor- 
tance to even the commonplace in 
the lawyer’s life and work. Isn’t this 
reality? 

Let it be noted that every story 
in the book is based upon an actual 
case, and the ultimate decision can 
be verified by a decision of the United 
States Supreme Court or that of the 
highest court of a state. It is true 
that Arthur sometimes embellishes 
not the material facts but the sec- 
ondary facts. Thus, if the case in- 
volves a boundary dispute between 
two farmers, it will turn out that 
one has a fine and only son and the 
other has a lovely and only daughter. 
More fortunate than Romeo and his 
Juliet, they marry. Thus title is 
merged. And so the high court of 
romance overrules all other decisions. 

In Langdell Hall at the Harvard 
Law School is the Elihu Root Room. 
There students can relax and read 
at their leisure before a fine open 
fire. They can take any book that 
attracts them. The librarian has se- 
lected those books with especial care. 
As you enter the room, on your right 
you will find all the books about 
our immortal colleague, Mr. Tutt. 


REGINALD HEBER SMITH 
Boston, Mass. 
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Tue ROAD TO SERFDOM: By 
FRIEDRICH A. HAYEK. With a 
Foreword by John Chamberlain. 250 
pages. Chicago: University of Chi- 
cago Press. $2.75. September, 1944.— 
“The alternative to ‘planning’ is the 
‘Rule of Law’,” declares John Cham- 
berlain in his foreword to this no- 
table book. “Nothing distinguishes 
more clearly conditions in a free 
country,” says Dr. Hayek in the book 
itself, “from those in a country under 
arbitrary government, than the ob- 
servance in the former of the great 
principles known as the Rule of 
Law. Stripped of all technicalities, 
this means that government in all 
its actions is bound by rules fixed 
and announced beforehand—rules 
which make it possible to foresee 
with fair certainty how the authority 
will use its coercive powers in given 
circumstances and to plan one’s in- 
dividual affairs on the basis of this 
knowledge.” 

The learned author thus in effect 
harks back to the declaration of Im- 
manuel Kant that “Man is free if 
he needs to obey no person but solely 
the laws,” and to A. V. Dicey’s classic 
definition (The Law of the Consti- 
tution, 8th Ed.—page 198) that the 
Rule of Law “means, in the first 
place, the absolute supremacy or 
predominance of regular law as op- 
posed to the influence of arbitrary 
power, and excludes the existence of 
arbitrariness, of prerogative, or even 
of wide discretionary authority on 
the part of government.” Peter 
Drucker’s observation that “all plan- 
hers are improvisers” is brought back 
to mind. 

Dr. Hayek’s thesis is that “The 
Rule of Law was consciously evolved 
only ‘during the liberal age and is 
one of its greatest achievements, not 
only as a safeguard but as the legal 
embodiment of freedom,” -and that 
in a planned society “the use of the 
government's coercive powers will no 
longer be limited and determined by 
pre-established rules. . . . If the law 
says that such a board or authority 
may do what it pleases, anything that 
board or authority does is legal, but 
its actions are certainly not subject 


to the Rule of Law. By giving the 
government unlimited authority, the 
most arbitrary rule can be made 
legal; and in this way a democracy 
may set up the most complete 
despotism imaginable.” 

These excerpts from the penetrat- 
ing philosophy of this mature book 
might lead some readers to infer that 
the author of so arresting an ap- 
praisal of law as the bulwark of liber- 
ty is an American lawyer inveighing 
against administrative absolutism. 
On the contrary, Dr. Friedrich A. 
Hayek is a liberty-loving economist 
of international reputation, a British 
citizen but a native of Austria, who 
lectured at the University of Vienna, 
saw at first hand the beginnings of 
Hitler’s plans for power, and left to 
become Professor of Economic 
Science at the University of London 
in 1931. 

His searching portrayal of the 
pattern of the regimentation which 
he finds is under way in democratic 
countries is one which should be 
pondered by lawyers and other 
citizens who are trying to analyze 
and cope with the trends of these 
times. The authoritative Henry Has- 
litt, whose illuminating editorials on 
government problems in the New 
York Times are so widely read and 
respected, has pronounced this “one 
of the most important books of our 
generation.” There is much in this 
volume which should startle the 
masses at their meals, 

To England and America, Dr. 
Hayek says that “It is necessary now 
to state the unpalatable truth that 
it is Germany whose fate we are in 
some danger of repeating.” His cen- 
tral contention is that.the danger of 
“fascism” comes, not from the “con- 
servatives” or the individualists, but 
from the exponents of governmental 
power and control, national plan- 
ing and administrative discretion as 
substitutes for the certainties of 
orderly process and impartial justice. 
He maintains that national planning 
has been and can be successful only as 
it takes away freedom of choice and 
of action from all individuals. 

As Leon Trotsky once stated it, 
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“In a country where. the sole em- 
ployer is the state, opposition means 
death by slow starvation.” Dr. Hayek 
points out that “How even a formal 
recognition of individual rights, or 
of the equal rights of minorities, 
loses all significance in a state which 
embarks on a complete control of 
economic life, has been amply dem- 
onstrated. by the experience of the 
various Central European countries. 
It has been shown there that it is 
possible to pursue a policy of ruthless 
discrimination against national mi- 
norities by the use of recognized 
instruments of economic policy 
without ever infringing the letter of 
the statutory protection of minority 
rights.” 

Dr. Hayek's exposition of the 
analogies between what he heard and 
saw during the undermining of free 
institutions on the Continent, and 
what he now hears and sees in the 
democracies, is too detailed to be 
quoted; but it will give grave con- 
cern to all lovers of liberty. “Stu- 
dents of the currents of ideas,” he 
says, “can hardly fail to see that 
there is more than a_ superficial 
similarity between the trend of 
thought in Germany during and 
after the last war and the present 
current of ideas in the democracies. 
There exists now in these countries 
certainly the same determination 
that the organization of the nation 
which has been achieved for purposes 
of defense shall be retained for the 
purposes of creation. There is the 
same contempt for nineteenth-cen- 
tury liberalism, the same spurious 
‘realism’ and even cynicism, the same 
fatalistic -acceptance of ‘inevitable 
trends.” And at least nine out of 
every ten of the lessons which our 
most vociferous reformers are so anx- 
ious we should learn from this war 
are precisely the lessons which the 
Germans did learn from the last war 
and which have done much to pro- 
duce the Nazi system.” He adds that 
“The supreme tragedy is still not 
seen that in Germany it was largely 
people of good-will, men who were 
admired and held up as models in 

Continued on page 667 
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One of the busiest and most 
successful lawyers in Amer- 
ica spoke recently to one of 
the editors of this depart-* 
ment, by way of telling him 
how useful he had found 
some of the items to be. 
“There is a lot of up-to-the- 
minute material in these law 
magazines which we lawyers 
never get at,” he said. Then 
he made the surprising offer 
that he would be glad to be 
assigned a few of the law 
reviews each month so that 
he could sort out and write 
for this department concern- 
ing such articles and notes as 
he thought might be helpful 
to others as well as to him- 
self. We had thought that 
this man’s time and leisure 
were taken up beyond all en- 
during, but his angle was 
interesting. 

P. S. He got the job. 











Apbministrative LAW — “A 
New Approach to the Reform of 
Regulatory Procedure”: A significant 
comparative analysis of the present 
confused state of federal administra- 
, tive procedure, with the authors’ pro- 
posals for a classification of the 
regulatory procedure to promote uni- 
fication and simplification, is pre- 
sented in the May issue of The 
Georgetown Law Journal (Vol. 32— 
No. 4; pages 325-374), by F. L. 
Blachly and Miss M. E. Oatman, 
under the above indicated title. Mr. 
Blachly is a member of the staff of 
Brookings Institution; Miss Oatman, 
formerly a member of that staff, is 
now with the Foreign Economic Ad- 
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ministration. The authors made an 
exhaustive study of the procedures 
by and before the principal regula- 
tory agencies of the Federal Govern- 
ment. Their results are set forth in 
relation to each step before the par- 
ticular agency, from the initiation 
of proceedings to the final determina- 
tion. The suggestion is broached that 
the procedures of the federal regula- 
tory agencies may be classified into 
no more than five fundamental types, 
on the basis of the “juridical. situa- 
tions” involved. From this it is 
argued that reform in federal admin- 
istrative procedure shoild aim to 
establish cdlistinct procedures for these 
five principal “juridical situations” 
rather than to offer a single general 
set of rules which will necessitate 
exceptions. The authors make no 
sufficient showing, however, that all 
agencies should not be required by 
legislation to conform to the well- 
recognized standards which consti- 
tute what Mr. Justice Cardozo called 
“the rudiments of fair play,” as 
is proposed in the McCarran-Sum- 
ners Administrative Procedure bill 
drafted and spousored by the Amer- 
ican Bar Association. (Address: The 
Georgetown Law Journal, George- 
town Law School, Washington, D.C.; 
price for a single copy: $1.00) . 


Contracts — Symposium On 
“War Contract Termination—Part 
IT”: What is called the Spring issue 
of Law and Contemporary Problems 
(Vol. X—No. 4; pages 561-696) , pub- 
lished by the Duke University School 
of Law, contains the second and final 
part of its timely symposium on the 
termination of war contracts. Part ] 
was in the Winter issue (Vol. X—No. 
3; pages 427-560), and was noted by 
this department in July (30 A.B.A,]. 
398). Previous articles in the “war 
contracts” series dealt with excess 
profits taxation and war contract re- 
negotiation. Part II is opened with 
an historical discussion of ““Termina- 
ions after World War I” by I. J. 
Gromfine and E. Donald Edwards, 
both of whom are associate econo- 
mists in the Bureau of Labor Statis- 
tics of the Department of Labor (on 
leave). They outline what they re- 
gard as the American experience with 
problems of contract termination 
after World War I. Dundas Peacock, 
Controller of the Elliott Company of 
Jeannette, Pennsylvania, analyzes 
“Accounting Problems in Termina- 
tion” in an informative manner, 
using as his basis the Uniform Termi- 
nation Article and the Statement 
of Principles for Determination of 
Costs, prepared by the Joint Con- 
tract Termination Board made up of 
representatives of the procurement 
agencies, under the chairmanship of 
John M. Hancock and the direction 
of Mr. Baruch. Boris Shishkin, econo- 
mist of the American Federation of 
Labor since 1933, in discussing “Prob- 
lems Affecting Labor,” emphasizes 
with termination, 


labor’s concern 
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and advocates that labor, as well as 
management arid the government, 
shall be given a part in any solutions. 
Disposal of surpluses is treated in two 
articles: Clifton E. Mack of the 
Maine Bar, now Director of Procure- 
ment in the Treasury Department, 
offers a general exploratory survey 
under the title, “Disposition of Fed- 
erally Owned Surpluses”; and Major 
Forton A. Christoffer, at 
Chief of the Property Unit of the 
Termination Section of 
points 


present 


Contract 


Army Ordnance, discusses 


which seem to him to be of im- 
mediate interest to war contractors, 
in his article on “Disposal of Con- 
tractor-Owned Property on Termina- 
tion.” Allen W. Maddren, of the 
New York Bar, now Director of the 
Government Contracts Division of 
the Research Institute of America, 
describes the administrative and judi- 
cial machinery for the termination 
of war contracts. The symposium 
closes with a brief exposition, by 
United States James E. 
Murray of Montana, of the Contract 
Settlement Act of 1944 as enacted last 
July, after some of the articles in the 


Senator 


symposium had been written. Al- 
though the legal aspects and the 
administrative handling of the whole 
subject continue to be in a state of 
change, or of uncertainty based on 
the predilections of the individual 
oficers acting for the Government, 
the symposium contains a good deal 
of material which is still helpful. The 
regrettable fact is that, in this as in 
other similar compilations, the ex- 
perience and “know-how” of lawyers 
who have advised or acted for private 
clients are virtually unrepresented, 
although their inclusion would give 
greater utility to such a compendium, 
from the point of view of practising 
lawyers. Conceivably this practical 
angle will some day be acted on by 
those who plan like symposia for the 
law reviews. (Address: Law and Con- 
temporary Problems, Duke Station, 
Durham, N.C.; price for a copy of 
both Part I and Part II of the sympo- 
sium: $1.00 for the two). 


CorrorATIONS—“A ccrued Div- 
dends in Delaware Corporations— 
From Vested Right to Mirage”: Pro- 
fessor E. Merrick Dodd, of the Har- 
vard Law School, contributes to the 
July issue of the Harvard Law Re- 
view (Vol. LVII—No. 6, pages 894- 
899) , a useful note on the treatment 
aceorded accrued dividends under 
Delaware law. It is pointed out that 
recent Delaware decisions have estab- 
lished the power of Delaware corpo- 
rations to eliminate accrued divi- 
dends on preferred stock by merger 


and to subordinate them by charter’ 


amendment. Professor Dodd empha- 
sizes, however, the need for closer 


judicial scrutiny of the fairness of 


corporate recapitalization plans 
which provide for such an elimina- 
tion or subordination, if the rights of 
preferred stockholders are to be pro- 
tected adequately. (Address: Harvard 
Law Review, Cambridge 38, Mass.; 
price for a single copy: 75 cents). 


Corporations —“Reorganiza- 
tion of the Corporate Concept and 
the Effect of Section 61-b of the New 
York General Corporations Law”: 
The July issue of Corporate Reor- 
ganizations — American Bankruptcy 
Review (Vol. A5—No. 11; pages 323- 
342) contains an article by Percival E. 
Jackson, of the New York Bar, cri- 
ticizing the recent amendment to the 
General Corporation Law of New 
York, which provides that security 
for the defendants’ expenses, includ- 
ing attorneys’ fees, may be required 
in derivative stockholders’ actions 
where the plaintiffs represent less 
than five per cent of any class of 
stock, unless the market value of 
their shares is in excess of $50,000. 
In the course of the article, Mr. 
Jackson outlines his views as to the 
nature of corporate organization. 


Upon the basis of his analysis of the- 


relations between stockholders, di- 
rectors and officers in the- present 
day corporate set-up, the author con- 
cludes that the statute in question 
represents an undesirable restriction 
upon the ability of a single stock- 
holder to seek court review of the 
acts of corporate management. (Ad- 
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dress: American Bankruptcy Review, 
Inc., 11 West 42nd Street, New York, 
N. Y.; price for a single copy: $1.50) . 


Esrates — Probate Courts — Ad- 
ministration of Veteran’s Estates— 
World War Veterans Act as Amended 
—“Should Bureaus Be Substituted 
for Our Probate Courts?” : The timely 
question above quoted is the title of 
a trenchant article by Gibson B. 
Witherspoon, of the Mississippi State 
Bar, published in the issue of the 
Mississppi Law Journal which bears 
a March date (Vol. XVI—No. 3). 
Only the administration of veterans’ 
estates, etc., is dealt with. The work 
of the Veterans Bureau of the va- 
rious states, under the Uniform Vet- 
erans Law enacted by all states and . 
the World War Veterans Act of 1924 
as amended up to July of 1943, is 
summed up as “splendid,” in obtain- 
ing the best possible results for the 
veterans’ - estates. The amendment 
enacted July 13, 1943, to subdivision 
(4) of Section 21 of the federal stat- 
ute, is inveighed against by the 
author, as abandoning the safeguards 
and the enlightened experience had 
as to veterans of World War I. 
The “centralization of the control 
of all cases under a Washington 
Bureau” is especially protested, as un- 
sound in principle, detrimental to | 
the estates, and destructive of the 
historic jurisdiction of the states in 
such matters. The fulfillment of 
functions by the Probate Courts of 
the states is strongly preferred over 
the uncertain and discretionary proc- 
esses of a politically-controlled bu- 
reau. “The basic reason,” for the 
19438 amendment, as Mr. Wither- 
spoon sees it, “is to cut the attorneys 
of the country out of making any 
fees at all from veterans’ estates aris- 
ing from this war. Apparently we 
have another example of the for- 
gotten man—the lawyer—who is com- 
pletely left out by this new legisla- 
tion. Yet if the attorney charged too 
much for his services under the old 
law, the attorneys for the Veterans 


‘Bureau immediately objected and 


equitable fees were invariably paid. 
Thus a most uniform fee schedule 
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for attorneys was actually in force 


throughout America.” The author 


points. out regrettable results which 
he thinks are likely to be inflicted 
upon estates, heirs, and minors, by 
the 1943 amendment, which could 
hardly have been considered care- 
fully by the Congress. Mr. Wither- 
spoon appropriately quotes the 1943 
comments of Joseph W. Henderson, 
then President of the American Bar 
Association, who pointed out that 
“the rising tide of criticism of arbi- 
trary administrative action” now 
comes “from the rank ahd file of 
folks” (29 A.B.A.J. 681). In any 
event, copies of Mr. Witherspoon’s 
article have been in demand from 
banks, trust companies, and other 
fiduciaries, as well as from lawyers 
who wish to render a fair and hu- 
manitarian job in guardianship mat- 
ters. (Address: Mississippi Law Jour- 
nal, University, Mississippi; price for 
a single copy: 75 cents) . 


LwrernaTIoNnaL LAW — Or- 
ganization of the Nations for Peace 
and Law—“A New World Order— 
the American Lawyer’s Role”: A con- 
tribution both inspiring and con- 
structive is in the July issue of the 
Indiana Law Journal (Vol. 19— 
No. 4; pages 289-300) , published by 
The Indiana State Bar Association. 
The author is Grenville Clark, of the 
New York Bar, whose services to his 
country as to obligatory military 
training and the Selective Service 
Act have been outstanding. His 
starting point is that “we of the legal 
- profession have a vital and perhaps 
decisive part in shaping the new 
world organization which is to come 
out of this war” and that “the study 
and exposition of world organiza- 
tion now stand at the very top of the 
public or quasi-public functions of 
the American lawyer.” Major Clark 
drives home this thesis, and also 
‘outlines his views as to the desirable 
form and scope of world organiza- 
tion. His independent plan was 
very different from that emanating 
from the Dumbarton Oaks conversa- 
tions; he proposed a strong World 
Congress. (Address: Indiana Law 
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Journal, Bloomington, Ind.; price 
for a single copy: 75 cents) . 


Liasor RELATIONS LAW— 
Maintenance of Union Membership 
“Union Security in Wartime”: The 
most comprehensive review which 
has been published, as to both the 
decided cases and the development 
and history of the highly contro- 
versial policy of “union security” by 
governmental fiat, is in the Wash- 
ington Law Review and State Bar 
Journal (July and November issues; 
Vol. XIX—Nos. 3 and 4). The an- 
alyst is Miss Lucile Lomen, 1944 


- president of the student editorial 


board of the publication, and grad- 
uate of the University of Washington 
Law School this year, who has been 
appointed as clerk for Mr. Justice 
Douglas of the United States Su- 
preme Court for the term which 
opened in October. Miss Lomen 
treats “union security” as the “tech- 
nical term used to refer to clauses in 
labor contracts which provide pro- 
tection to the union and insure its 
continued existence within a plant”, 
thus comprising the “closed” and 
“union shop”, the “preferential 
shop”, “maintenance of member- 
ship”, and the compulsory “check- 
off” or deduction of union dues from 
the pay envelopes of employees. The 
history of union demands and the 
granting of them by government are 
traced, with full annotations, through 
the changing policies and practices 
of the National Defense Mediation 
Board and the National War Labor 
Board. The variant rulings of many 
of the Regional Boards at different 
Stages are especially well treated. 
Recognizing that “Strongly organ- 
ized labor in itself can be an instru- 
ment of dictatorship”, Miss Lomen 
thinks that “the maintenance clause 
is not sufficient to give unwarranted 
power into the hands of labor lead- 
ers.” She reveals uneasiness as to 
some of the grounds on which “union 
security” has been forced on reluc- 
tant employers; but she does not 
make altogether clear, in the first 
installment of her study, her own 
preference as to grounds, except per- 


haps a relationship to wartime pro- 
duction. (Address: ‘Washington Law 
Review Association, Seattle Wash.; 
price for a copy of, the July and 
November issues: 50 cents each). 


Lanptorp AND TENANT- 
Liability of Landlord for Failure to 
Repair Leased Premises—Visitor of 
the Lessee—“Public Use” Doctrine: 
A note in the “Recent Cases” de. 
partment of the September issue of 
the University of Pennsylvania Law 
Review (Vol. 93—No. 1; pages 102- 
105) comments upon the recent deci- 
sion of the Connecticut Supreme 
Court of Errors in Corrigan v. Anti- 
put, (37 Atl. (2d) 697), which gave 
judgment to the business visitor of 
a lessee, against the lessor, for in- 
juries sustained through a fall upon 
a platform at the entrance of a gro- 
cery store. The note refers to an 
earlier Connecticut case decided in 
1939, which applied the “public use” 
doctrine of the landlord's liability to 
the landlord of premises occupied 
and used as a beauty parlor. Inas- 
much as a beauty parlor is not ordi- 
narily visited by a large number of 
persons, the note suggests that the 
Connecticut decision appears to go 
beyond the limitation of that doc- 
trine, in the American Law Inst- 
tute’s Restatement of Torts, to sit- 
uations where the purpose for which 
premises are leased involves the ad- 
mission of a large number of per- 
sons as patrons of the lessee. (Ad- 
dress: University of Pennsylvania 
Law Review, 34th and Chestnut 
Streets, Philadelphia 4, Pa.; price 
for a single copy: 75 cents). 


Lawve RS — Post-War Problems 
of Legal Profession—“Maintenance 


of Professional Status”: A realistic 
and thoughtful analysis of trends af- 
fecting lawyers and law practice is 
contributed by Judge Frank N. Rid 
man of the highest Court of Indiana, 
to the Indiana Law Journal’s excel- 
lent symposium on the post-war prob- 
lems of the legal profession (July is 
sue; Vol. 19—No. 4; pages 301-304). 
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“Half a century ago there was a com- 
pact group of lawyers in each county. 
Their activities centered in the court 
house”. From a “grass roots” de- 
scription of the status and work of 
lawyers at the end of the last cen- 
tury, Judge Richman proceeds with 
a dissecting analysis of the “confus- 
ing, even baffling” conditions which 
the rise of bureaucracy has brought 
“to a generation of lawyers trained 
in court procedure” and substantive 
rights. Some new and flexible efforts 
to vindicate the independence and 
the capacity of the lawyers as defend- 
ers of their clients’ rights under com- 
plex administrative mechanisms are 
suggested by the pragmatic author. 
Pointing out that “Mussolini in his 
heyday by edict made all lawyers 
servants of the fascist state” and that 
“if there still are courts and lawyers 
in Germany they are puppets of Naz- 
ism,” this distinguished jurist closes 
with this challenging and paramount 
question, with which all organized 
lawyers and patriotic citizens should 
prepare to cope through practical 


steps rather than mere speech mak-: 


ing: 
Why all this “blood, sweat and tears” 
if after the war, for lack of a united, 
learned, public spirited and independ- 
ent Bar to furnish the leadership in 
government by law, we surrender our 
liberties to a totalitarian government 
of our own making? : 
(Address: Indiana Law Journal, 
Bloomington, Ind.; price for a single 


copy: 75 cents) . 


Morreaces-saLes — “Mort- 
gages of Personal Property to be Sub- 


sequently Acquired”: A note with 
a practical scope has been contrib- 
uted by Frank C. Latcham to the 
Washington Law Review and State 
Bar Journal (July issue; Vol. XIX 
-No. 3; pages 160-168). The dis- 
cussion is due to the recent decision 
in Reconstruction Finance Corpora- 
tion v. Hambright (16 Wash. (2nd) 
81; 133 Pac. (2nd) 278), and reviews 
principally the Washington law as 
to the effects of “after-acquired prop- 
erty” clauses in chattel mortgages; 
but a good deal of the modern law in 
other jurisdictions, stemming largely 


from Kribbs v. Alford (120 N.Y. 519; 
24 N.E. 811), is summarized. (Ad- 
dress: Washington Law Review As- 
sociation, Seattle, Wash.; price for a 
single copy: 50 cents). 


Pu BLIC UTILITIES — Deprecia- 
tion—“The N A RU C Depreciation 
Report: A Symposium”: The report 
on the long-discussed subject of the 
legal and accounting treatment of 
the depreciation of physical property 
of public utilities, as submitted at the 
1943 meeting of the National Asso- 
ciation of Railroad and Utilities 
Commissioners, is subjected to ex- 
position and analysis, by Asel R. Col- 
bert, Chief of the Accounts and Fin- 
ance Department of the Wisconsin 
Public Service Commission, Profes- 
sor James C. Bonbright of the School 
of Business of Columbia University, 
and Lester S. Ready, a consulting 
engineer in San Francisco, in the May 
issue of The Journal of Land & Pub- 
lic Utility Economics (Vol. XX—No. 
2; pages 89-105). Mr. Colbert, who 
has been a member of the NA RU C 
Depreciation Committee since 1937, 
reviews favorably the major conclu- 
sions of the report. He says that the 
report does not recommend a general 
requirement for a retroactive appli- 
cation of depreciation. Professor 
Bonbright questions the accuracy of 
various definitions used in the re- 
port, although he accepts what he 
calls “the practical arguments in 
favor of straight-line depreciation 
accounting.” Mr. Ready criticizes 
particularly the soundness of Recom- 
mendation No. 42 of the report, 
which provides that the interest rate 
employed, when the sinking fund 
method is used in rate proceedings, 
“should be the same as the rate of 
return which is applied to the un- 
depreciated rate base.” These three 
commentaries are worth noting by 
attorneys interested in problems of 
utility regulation. (Address: The 
Journal of Land & Public Utility 
Economics, Sterling Hall, University 
of Wisconsin, Madison 6, Wis.; price 
for a single copy: $1.50) . 


Law Magazines 





Taxation—juaicial Review of 
United States Tax Court Rulings 
—“Dobson v. Commissioner: The 
Strange Ways of Law and Fact”: In 
the Harvard Law Review for July 
(Vol. LVII—No. 6, pages 753-851), 
Randolph Paul, formerly General 
Counsel for the Treasury, discusses 
various implications of the decision 
in Dobson vy. Commissioner (320 
U.S. 489, rehearing denied, 321 U.S. 
231), which has been deemed to re- | 
strict to “clear cut” errors of law the 
availability of judicial review of rul- 
ings of the agency known as the 
United States Tax Court. The arti- 
cle, prepared with the assistance of 
Louis Eisenstein of the New York 
Bar, offers a comprehénsive and — 
critical analysis of the decision, which 
has been puzzling to the Bar, and to 
the federal judiciary as well. Even 
Mr Paul raises the question whether 
the Supreme Court, by its decision, 
is “scuttling the traditional distinc- 
tion between review of the facts and 
review of the law,” on appeals from 
administrative determinations. Es- 
pecially because of his long relation- 
ship to tax legislation and his recent 
return to the practice of law, his 
present discussion, although directed 
primarily to the tax statutes and de- 
cisions, is worthy of examination by 
attorneys who are confronted with 
the scope of administrative finality 
and the trends towards impairment 
of judicial review. (Address: -Har- 
vard Law Review, Cambridge 38, 
Mass.; price for a single copy: 75 
cents) . 





The Special Committee on 
Law .Lists is issuing a com- 
pilation of interpretations of 
the Rules and Standards as 
to Law Lists, appended to 
which is a summary of inter- 
pretations of the Canons of 
Ethics affecting cards of law- 
yers in Law Lists. A copy 
may be had on request to 
the Committee, 209 South 
La Salle Street, Chicago 4, 
Illinois. 
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This is the twenty-third in a 
series of biographical studies 
of eminent fighting lawyers 
written by Mr. Farnum for 
the JOURNAL. 











When in 1640 Lord Baltimore set 
forth for America on the Ark and 
Dove, he was accompanied by one 
Benedict Joseph Semmes from Nor- 
mandy, France. Raphael Semmes, 
sixth in descent, was born in Charles 
County, Maryland, on September 27, 
1809. He was destined in the dra- 
matic sequel to sail the seas on ships 
with whose missions he would never 
have associated any thoughts of a 
dove! His mother was a Middleton, 
one of whose forbears was a signer of 
the Declaration of Independence. At 
the age of ten Semmes had lost both 
father and mother and was brought 
up in the household of an uncle in 
Georgetown, District of Columbia. 
His formal education was a desul- 
tory affair of some private school in- 
struction, supplemented by tutoring, 
and was over at sixteen. What he 
missed in thorough and systematical 
training, however, he more than 
made up in the years to follow as 
he applied his rare genius to the task 
of self-education. In his uncle’s house 
he was reared in an atmosphere of 
refinement and culture, and thrown 
into contact with representatives of 
the best society of the Old South, an 
environment which left a deep im- 
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pression on his complex nature. 
When it came to the selectivun of 
a career, Semmes was torn between 
conflicting desires—whether to join 
the Navy or become a lawyer. In 
the end this unpredictable individual 
decided to do both. As a first step 
he obtained a midshipman’s appoint- 
ment, was detailed to the Lexington 
and thus, at the age of seventeen, be- 
gan to sail the seas. Among its other 
assignments -his ship was sent to 
Trinidad to bring home the body of 
Oliver Hazard Perry, where it had 
rested since his death six years be- 
fore. As he perused the Naval man- 
ual, observed the vagaries of winds 
and tides, learned the ways of sail- 
ors, and charted in memory those 
ocean lanes which he was later to 
prowl as the sea wolf dreaded by 
northern merchantmen, he took out 
the law books he had brought along 
and applied himself to mastering the 
second part of the dual role he had 
chosen in life. Thus five years passed. 
In September, 1831, he was released 
from sea duty, and, after a few 
month’s coaching at the Norfolk 
Navy Yard, was graduated as a passed 
midshipman at the head of his class. 
As the best assignment he could 
obtain was the prosaic position of 
a master of chronometers, he decided 
the time had come to concentrate on 
the law. Obtaining a leave of ab- 
sence he entered his brother’s office 
at Cumberland, Maryland. After 
two years of reading he was admitted 
to the Bar. At this juncture an offer 
of acting master of the Constellation 
again diverted his interests to the 


Navy and he promptly returned to 
sea duty. He continued to give his 
individualistic bent free rein. When 
not discharging routine duties, over 
which he displayed conspicuous mas- 
tery, he was busily preoccupied with 
scientific studies and scholarly pur- 
suits. Altogether he was an enigma 
to his conventional comrades of the 
ward-room, who utterly failed to 
plumb the mysterious depths of his 
unfolding daemonic genius. To Ad- 
miral David D. Porter his tastes ap- 
peared to be “rather those of the 
scholar than of the dashing naval 
officer.” e 

During this period the law was 
not entirely neglected. While on 
leave he successfully defended a 
number of youths at Cincinnati on 
charges of destroying the printing 
press of an abolition paper. Inc- 
dentally, the case was prosecuted by 
Salmon P. Chase. He was less suc 
cessful later in his defense before a 
court martial at Pensacola of Mid 
shipman John McIntosh Kell of 
Georgia accused of disobedience of 
orders. Kell was to serve later as his 
counsel's first lieutenant on the Sum- 
ter and Alabama. 

When war broke out with Mex 
ico, Semmes was given command of 
the brig Somers which was assigned 
to the blockade of Vera Cruz. He 
lost his ship in a tropical storm but 
succeeded not only in exculpating 
himself before a court of inquifty, 
but in winning commendation for 
his seamanship. at the same time. De- 
tailed on a shore mission he joined 
General Scott, who was then advane 
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ing up the valley of Mexico to the 
Halls of Montezuma, turned soldier 
and served as volunteer aide to Gen- 


eral Worth, to that officer’s eminent 
satisfaction until the end of the cam- 
paign. Among Scott's officers was a 
Captain of Engineers, Robert E. Lee, 
who was destined to be heard from 
later. The judgment Semmes passed 
on him at the time is instructive evi- 
dence of his ability to size up men. 
“Endowed with a mind which has no 
superior in his corps and possessing 
great energy of character, he [Lee} 
examined, counselled and advised 
with a judgment, tact and discretion 
worthy of all praise. His talent for 
topography was peculiar, and he 
seemed to receive impressions intui- 
tively which cost other men much 
labor to acquire.” After the war 
Semmes recorded his experiences 
in two remarkable books, “Service 
Afloat and Ashore during the Mexi- 
can War,” which appeared in 1851, 
and “Campaigns of General Scott in 
the Valley of Mexico,” published the 
following year. 

In 1849 Semmes was detached on 
waiting orders, removed his home to 
Mobile, and resumed the practice of 
law. After eight years he was re- 
alled to duty and assigned to the 
lighthouse service as inspector of 
Gulf stations. In 1858 he was ap- 
pointed Secretary of the Lighthouse 
Board at Washington and raised to 
membership in 1861. As his most re- 
cent biographer observed, there was 
“a beautiful irony in the thought of 
Semmes of the Alabama having been 
shelved among the graybeards of the 
most pacific of bureaus.” 

The month preceding Lincoln's 
inauguration he wrote, “I am still at 
my post at the Lighthouse Board, 
performing my routine duties, but 
listening with an aching ear and beat- 
ing heart for the first sounds of the 
great disruption which is at hand.” 
The approach of his hour of destiny 
was announced by a telegram invit- 
ing him to a conference with Con- 
federate authorities at Montgomery, 
then Capital of the Confederacy. 
Semmes immediately resigned from 
the service of the United States and 
farted South. His first commission 


for the Confederate government was 
to buy naval munitions—and, of all 
places, in the North. Incredible as it 
may seem, he proceeded without 
molestation to Washington, where 
he spent over a week, and then re- 
paired to New York, where he main- 
tained his headquarters for a month, 
purchasing the needed supplies local- 
ly and in New England. -The readi- 
ness of various northern merchants 
to furnish him—for cash—with mu- 
nitions for intended use against their 
own people is a sordid tale. And 
Semmes seems to have kept their 
identity-secret to the end of his days. 





Finally prudence got the best of 
valor and he returned to Montgom- 
ery, arriving six days before Beaure- 
gard fired on’Sumter. He found a 
commission awaiting him—as head of 
the newly created Lighthouse Bu- 
reau! As the work of maintaining 
lighthouses along the southern coast 
in time of war did not impress 
Semmes as a particularly practical 
project, and as it had little appeal to 
his imagination in any event, he 
pressed for an assignment afloat. The 
result was that he was given com- 


-mand of a packet ship, the Habana, 


which had been condemned and at 
the time was laid up in the port of 
New Orleans. Semmes found her, as 
he said, “as unlike a ship of war as 
possible.” “Still,” as he added, “I 
was pleased with her general appear- 
ance. Her lines were easy, and grace- 
ful, and she had a sort of saucy air 
about her, which seemed to say, that 
she was not averse to the service on 
which she was about to be em- 
ployed.” In two months of feverish 
activity the Habana was transformed 
into an armed cruiser—the first na- 
tional warship of the Confederacy— 
and renamed the Sumter. After out- 
witting the northern ships which 
were watching the mouth of the Mis- 
sissippi, Semmes put to sea with or- 
ders to “do the enemy’s commerce the 
greatest injury in the shortest. time” 
~—and he carried out his instructions 
to the letter with a vengeance! 

Some years previously Semmes 
had characterized those who sailed 
the privateers in the Mexican War as 
“little better than licensed pirates,” 
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supplementing, “and it behooves all 
civilized nations, and especially na- 
tions who, like ourselves, are exten- 
sively engaged in foreign commerce, 
to suppress the practice altogether.” 
Technically speaking the Sumter, 
and the more celebrated Alabama 
which succeeded her, were Confeder- 
ate war ships. They played com- 
parable réles to the ships that 
Semmes condemned, however, and 
one of his first recommendations to 
Secretary of the Navy Mallory was 
“a well organized system of private- 
armed ships called privateers.” But 
the opinions of Semmes on many 
questions had undergone a radical 
transformation in the interval be- 
tween the end of the Mexican conflict 
and the beginning of the Civil War. 

The Sumter’s first victim was the 
schooner Golden Rocket hailing 
from the “Blak Republican State of 
Maine,” as he put it at the time. The 
effect on Semmes as she broke out 
her colors, he thus described, “The 
‘old flag’ which I had been accus- 
tomed to worship, in my youth, had 
a criminal look, in my eyes, as it 
ascended to the peak of that ship.” 
In the nine months that he sailed the 
Sumter, Semmes captured eighteen 
northern merchantmen. Of these, 
nine were burned, six were interned 
and lost, two recaptured and one 
bonded. After spreading consterna- 
tion in the Caribbean Sea and the 
waters about the West Indies he 
crossed the Atlantic to Gibraltar, 
where he was bottled up by the 
enemy. Among the blockading ships 
was the Kearsarge, which Semmes 
was destined to meet again. As the 
Sumter was in need of extensive re- 
pairs, for which no facilities were at 
hand, she was laid up, her crew dis- 
charged, and Semmes started home. 
At Nassau he received orders to turn 
back to England to take over a ship 
called the Enrica, a twin screw 
steamer with full sail power, which 
was nearing completion at Liverpool. 
Avoiding all warlike appearances 
she sailed by stealth under British 
papers for the Azores. On August 
20, 1862, just outside Portuguese 
waters, she took aboard arms and 
stores from consorts, was commis- 
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sioned as a Confederate cruiser to 
the tune of Dixie and given the name 
of Alabama. Her crew was said to 
be “largely ruffians, sharked up from 
the worst corners of British’seaports.” 
Semmes, himself, described them as 
“a precious set of rascals . . . faith- 
less in matter of abiding by their 
contracts, liars, thieves, and drunk- 
ards.” 

Sailing across the Atlantic he 
wrought havoc among the whaling 
fleet. Turning south he cruised down 
the east coast of the United States 
to the Caribbean Sea and into the 
Gulf of Mexico, spreading conster- 
nation as he went. From thence he 
pursued his destructive career to the 
South Atlantic and the great ocean 
crossroads. Semmes then set his 
course for the Coast of Africa, sailed 
around the Cape of Good Hope into 
the Indian Ocean and through the 
straits of Sunda to Singapore and 
into the China Sea. From there he 
proceeded through the straits of Ma- 
lacca, traversed the Bay of Bengal 
and the Arabian Sea, and cruised 
down the African coast through the 
Mozambique channel to Capetown. 
Having wrought havoc throughout 
all these remote and erstwhile happy 
hunting grounds, he set sail for Cher- 
bourg, which was to prove the Ala- 
bama’s last port of call and which he 
reached on June 11, 1864. All told 
the Alabama captured sixty-nine ves- 
sels—fifty-two were burned, eleven 
bonded, two released, one sold, one 
converted into a cruiser, and one 
sunk in action. Years afterwards 
Lieutenant Sinclair euphemistically 
characterized these exploits as “acts 
somewhat suggesting the pranks of 
the buccaneers”! 

The destruction which Semmes 
wrought to the ocean-borne com- 
merce of the United States was well 
nigh irreparable. In the celebrated 
arbitration proceedings against Great 
Britain, the $6,750,000 awarded the 
United States for the damage done 
by the Alabama moderately compen- 
sated her victims. If in the sequel, 
however, the American merchant 
marine largely disappeared except in 
coast-wise traffic, to Raphael Semmes 
more than to any other man should 
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that result be attributed. Now that a 
dispassionate judgment is possible, in 
all fairness it should be added that 
in what he did Semmes was doubt- 
less within his rights under the laws 
of war. . 

Hardly had he arrived at Cher- 
bourg than the Kearsarge appeared 
off the port. Semmes had fought but 
one ship of war—the antiquated side- 
wheeler Hatteras. Such glory as he 
had achieved was in the adroitness 
with which he had eluded Union 
men-of-war and in the magnitude of 
his destruction of northern shipping. 
Perhaps he had wearied of these easy 
triumphs in stalking unarmed prey 
and hankered for exploits with 
larger measure of the heroic. At all 
events he determined to fight the 
Kearsarge though knowing that his 
ship was in need of reconditioning 
and that his powder had deteriorated. 
The historic duel took place on Sun- 
day, June 19, and marked the end of 
the Alabama. The north was elated 
by the removal of the deadly menace 
to their sea-borne commerce. | Farra- 
gut, writing his son, declared, “I 
would sooner have fought that fight 


than any ever fought on the ocean.” - 


Semmes was picked out of the 
water by the English yacht Deer- 
hound and taken to England. After 
recuperating from the fatigue of his 
long cruise and a wound sustained 
in the engagement, he returned to 
America, arriving at Richmond two 
months before Lee capitulated. He 
was given command of the James 
River squadron consisting of ten 
ships. The famed sea rover never 
got them away from their anchorage. 
With the fall of Richmond his posi- 
tion became untenable and he who 
had burned so many of his foe’s ships 
was by the irony of fate forced to put 
the torch to his own. He then turned 
his men into a naval brigade and 
joined Johnson, only to participate 
in the surrender to Sherman. 

Semmes started home a prey to 
rankling bitterness and deep forebod- 
ings. Writing to his brother shortly 
after his arrival at Mobile, and de- 
fending the cause he had espoused 
and justifying the course he had pur- 
sued, he declared, “Yet my name will 


probably go down to posterity in the 
untruthful histories which will be 
written by bigoted and venal histori- 
ans as a sort of Blue Beard or Cap. - 
tain Kid.” His first thought was to 
retire to the country where, upon 
some little farm bought with what 
means he could salvage from the 
wreck of his affairs, he might live 
out his remaining days in obscurity. 
This plan, however, was abruptly 
thwarted. Yielding to public clamor 
Secretary of the Navy Welles ordered 
Semmes’ arrest for piracy. He was 
taken to Washington and confined to 
the Marine Barracks. He mitigated 
the tedium of his confinement by 
study. “I have ever found when in 
trouble,” he noted in his diary, “that 
the best remedy is to chain down the 
imagination in its flights and set the 
reason at work, at such work that 
she could not relax her hold on her 
subject without having it all to do 
over again, like Sisyphus at his rock. 
Mathematics and law are such sub- 
jects.” The efforts of the Navy De- 
partment to get up a case which 
would stick wére not promising and, 
when the Supreme Court denied the 
jurisdiction of military commissions 
to try offenders where the civil courts 
were functioning, Semmes was re- 
leased. In December, 1868, he was 
included in President Johnson’s third 
amnesty proclamation. 

Upon his return to Mobile, as his 
citizenship had not been restored, he 
was unable to resume the practice of 
law. He was elected probate judge 
but by order of the federal military 
authorities he was disqualified to sit. 
The chair of moral philosophy and 
English literature at the State Semi- 
nary (now State University) at Alex- 
andria, Louisiana, was offered him 
and he accepted. And so Raphael 
Semmes, skipper of the Alabama, be- 
came a teacher in the institution of 
which William Tecumseh Sherman, 
commander of the March to the Sea, 
had been superintendent before the 
war! In three months, however, he 
asked a leave of absence from which 
he never returned. As his presence 
on the faculty had drawn the fire of 

Continued on page 665 
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AGAINST THE PROPOSED 
AMENDMENT 

Continued from. page 609 
method of circumventing the two- 
thirds rule of the Senate, is charac- 
terized by Professor Colegrove, an ad- 
yocate of the proposed Amendment, 
asan “evasion” of the Constitution,!% 
dangerous to all law and the Consti- 
tution itself. —The New York Times, 
another proponent, denounced the 
suggestion of calling treaties “agree- 
ments” and thus attempting to es- 
cape Senate control as a conspiracy 
“to disregard the plain wording of 
the Constitution,” 14 which says noth- 
ing at all about executive agree- 
ments. The paper added, “This ig- 
noring of a plain constitutional re- 
quirement would be a dangerous 
precedent. It would put in doubt the 
validity of treaties and international 
agreements not ratified in the consti- 
tutionally prescribed manner.” !5 Its 
characterization of the proposal as 
not honest aftd not straightforward’* 
should put an end to this particular 
movement. Besides, the executive 
agreement has inherent weaknesses 
which militate against its wide use 
beyond the recognized limits.17 


The Present Position 


Congressional Resolutions advocat- 
ing the proposed Amendment have 
been introduced by Senator Gillette 
and several other Senators or mem- 
bers of Congress. Some advocate as 
asubstitute for the two-thirds Senate 
approval a majority of the Senate or 
a majority of both Houses. These 
Resolutions cannot command even 
Majority support in the committees 
to which they have been referred, for 
as yet they have not been reported 
out. Recently the New York Times 
took a poll on this question among 
the Senators who are candidates for 
clection to the next Senate.’* The 


results were not exactly encourag- 
ing. Among the sixty-two senatorial 
candidates polled twenty-four did not 
answer the inquiry, eighteen were in 
favor of the Amendment, eight were 
against it, ten were non-committal, 
and two agreed to submit such an 
Amendment to the vote of the states. 
It is apparent that it will be exceed- 
ingly difficult to enlist the votes of 
two-thirds of the Senate for submis- 
sion of such an Amendment. The sug- 
gestion of the New York Times that 
refusal of the Senate to submit the 
proposed Amendment “may give en- 
couragement to proposals to ignore or 
by-pass the constitutional require- 
ment,” !® may not stimulate the nec- 
essary willingness to submit. - Nor 
does there seem to be sufficient public 
demand for such a change in the 
Constitution to justify a belief that 
three-quarters of the states will ratify 
such an Amendment. Indeed, as for- 
mer Ambassador Gibson points out,?° 
if an Amendment is to be consid- 
ered it must be much more funda- 
mental than the present proposal 
which merely adds the House to the 
Senate as a ratifying body and sub- 
stitutes a majority for the existing 
two-thirds. We should find a method, 
analogous to the old French sys- 
tem,?! by which an informed group 
of the Senate Committee on Foreign 
Relations and perhaps of the House 
shall be called into conference by the 
Department of State and participate 
as an executive or advisory council 
in the making of treaties. This would 
insure not only a more democratic 
control of foreign policy, but a 
sounder and less vulnerable treaty 
with probable legislative support. 
On the whole question of an 
Amendment, it seems likely that the 
nature of the problems which will 
confront the new Congress and its 
successors for the next several years 





Ne Op. cit. supra n. 12, pp. 31, 95, 105, 


l 

l4. Editorial, “Approval of Treaties,” 
April 17, 1944. It added: “If we can do 
that, then we can do away with the need of 
any congressional approval of treaties what- 
ever, merely by calling them ‘executive 
agreements.’ In fact, once fairly embarked 
upon such a course, we can ‘interpet’ the 
Constitution away altogether, by agreeing 
call anything in it by another name.” 

15. Editorial, May 22, 1944. 

16. Editorial, April 17, 1944. 


17. Cf. article by Borchard in the - 
tember, 1944, Yale Journal, supra n. 12. 

18. New York Times, October 1 and 2, 
1944. 
19. New York Times, May 22 and Oc- 
tober 2, 1944. 

20. Hugh Gibson, The Road to F 
Policy, New York, 1944, Ch. 13, p. 174. 

21. See Bronson Cutting Memorial Lec- 
ture by Edwin Borchard, " and 


Foreign Policy,” Congressional Vol. 
83, Part 9, Appendix p- 538, 541 (February 
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will be of a character so profound 
and radical that there will be little 
opportunity to consider such a for- 
mal change in the Constitution as is 
embodied in the proposed Amend- 
ment. 


STATEMENT OF THE OWNERSHIP, 

MANAGEMENT, CIRCULATION, ETC., . 

REQUIRED BY THE ACTS OF CON- 

GRESS OF AUGUST 24, 1912, AND 
MARCH 3, 1933 

Of American Bar Association Journal, 
published monthly at Chicago, Illinois, for 
October 1, 1944. 4 
State of Illinois o 
County of Cook 

Before me, a Notary Public in and for 
the State and county agin Rag vam y 
appeared Edgar B. To , who, having 
been duly sworn according to law, ese 
and says that he is the Editor the 
American Bar Association Journal and 
that the following is, to the best of his 
knowledge and belief, a true statement of 
the ownership, man t (and if a dailv 
paper, the circulation), etc., of the afore- 
said publication for the date shown in the 
above caption, sonnei the Act of 
August 24, 1912, as amen by the Act of 
March 3, 1933, embodied in section 587, 
Postal Laws and Regulations, printed on 
the reverse of this form, to wit: 

1. That the names and addresses of the 

ublisher, editor, ‘managing editor, and 

usiness managers are: 

Publisher, American Bar Association, 1140 
N. Dearborn St., Chi 10, Ill; Editor, 

B. Tolman, 30 N. lle St., Chicago 
2, Ill; Managing Editor: There is none; 
Business M , there are none. 

2. That the owner is: American Bar 
Association, David A. Simmons, President, 
Commerce Building, Houston Thee Texas; 
H S. Knight, Secretary, Sunbury Trust 
& Sate . Bldg., Sunbury, Pa.; John H. 
Voorhees, Treasurer, Bailey-Glidden Bldg., 
Sioux Falls, S. D. 

$8. That the known bondholders, mort- 
gagees, and other security holders owni 
or holding 1 per cent or more of tota 





appear u the books 
Calbo, in case where the 
or securit appears up- 
om the base oF Unk-niaameny ian tush ad 
in any other fiduciary relation, the name of 
the person or corporation for whom such 
trustee is acting, is given; also that the said 
contain statements embrac- 


(SEAL) 
‘(My commission expires May 25, 1946.) 
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ever, either for the reasons stated 
hereafter or because action of the 
sort proposed would be obviously in- 
appropriate, the Committee decided 
in each instance, and sometimes re- 
_ gretfully, not to approve affirmative 
action by this body.” 


Resolution No. 1: As To 
Strikes in War Industries 


Resolution -No. 1, as offered By 
Louis §. Cohane, of Detroit, was as 
follows: 

RESOLVED, that the new President 
(and Board of Governors of the 
American Bar Association) is here- 
by authorized and directed to take 
appropriate steps promptly to ef: 
fectuate and implement the Resolu- 
tion twice passed by the Assembly of 
this Association last year for necessary 
legislation with teeth in it and mea- 
sures to immediately outMw all 
strikes in all war industries during 
the war emergency for the preserva- 
tion of our‘nation and the lives of our 
fighting soldiers on all the fighting 
fronts. 

“Without passing on the merits 


of the purpose which the resolution 
is designed to effect,” said Chair- 
man Mason, “the Committee does 
not feel that the Assembly has power 
to give to the Association’s President 
a broad directive of the character 
proposed by the resolution, and 
therefore recommends that the reso- 
lution be not adopted.” 


Mr. Cohane Supports 
His Resolution 


After the Committee’s recommenda- 
tion had been moved and seconded, 
Mr. Cohane argued vigorously for 
his motion. “I did not anticipate,” 
he declared in part, “when this re- 
solution was presented to this body 
to implement a resolution which 
was twice carried by this Associa- 
tion’s Assembly last year as being its 
expression of opinion, that it would 
be sought to interpose technicalities 
of procedure to thwart and defeat 
the will of this Association and to 
deny to us the right, by this resolu- 
tion, to express in this country of 
free speech, in this democratically 


constituted ‘Assembly, our opinion. 
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of what should -be done about the 
problem of strikes in war industries. 

“When I ask you to approve the 
resolution which I offered, I be- 
lieve that I am asking you in the 
name of twelve million men in the 
armed services of this country all 
over the world who are bitter and 
resentful at their betrayal by outlaw 
strikes, by labor's outlaws who 
violate their own laws and who en- 
gage in anarchy, rebellion and trea- 
son. We lawyers should be the first 
to pass a law to define it as anarchy, 
rebellion and treason. 


“Let's Help Labor to 
Control Its Outlaws" 


“Labor has had three years in which 
to clean house and crush strikes. 
They have declared in their conven: 
tions that they are opposed to strikes, 
but they cannot control their out- 
laws. Let us give them a law that will 
enable them to control their out- 
laws. 

“The fighting men on the fight- 
ing fronts cannot fight without 
fighting tools any more than laboring 
men can work without their labor- 
ing tools. And when we remember 
that on the last day of the last war, 
2,600 lives of fighting men paid the 
price, if labor strikes have only pro- 
longed the war by ten days, they 
have cost the lives of 26,000 fight- 
ing men on all the fighting fronts 
throughout the world. 


Instance of Interference 
with Vital Production 


“Just a few days ago, in the City of 
Chicago, the Chrysler plant, work- 
ing on engines for the B-29 super- 
fortress, the emanation of American 
inventive and production genius, so 
that, instead of paying the lives of 
thousands of our men, island by 
islamd, as at Tarawa and at Saipan, 
we can travel thousands of miles with 
long-range bombers to beat the hell 
out of the Jap beast and save the 
lives of American boys—the union 
at this plant went on strike. It wasn’t 
until a boy from the American Air 
Force, with a leg shot away in action, 
came before them and pleaded for 


the lives of his buddies overseas, 
that finally, with tears in their eyes, 
the men went back to work. 

“The week before, at the Cleve. 
land Graphite Company in Cleve. 
land, Ohio, making bearings for the 
B-29 super-fortress, the employees 
went on strikes; and, despite the 
pleading of the Army and of the 
Navy and of the Secretaries of those 
branches, the strike went on, and 
the government of the United 
States took over that plant. 

“Shortly before D-Day, the Great 
Lakes Steel Corporation in Detroit 
was working on armor plate for land- 
ing boats, and it was so badly needed 
that we shipped it by airplane; and 
yet the employees went on strike, 
But D-Day invasion had to go ahead. 
And, as we all stood in solemn prayer 
for the welfare and success of our 
Army and the lives of our soldiers, 
those landing boats had to go ahead, 
with or without armor, and the lives 
of how many of our mefi were sacrri- 
ficed by those strikes? 


Lives of Men Are too Great 

a Price to Pay for Strikes 

“I am proud of the record of labor 

in its production for war, but I 

say to you there is no such thing 

as good enough until labor has done 

its best; and, when the price we pay 

is the lives of thousands of our fight- 

ing men on all the fighting fronts, 
that price is too great. 

“Let us give to organized labor 
the statement that: ‘Yes, we accept 
without reservation your claim that 
you are opposed to strikes. You 
cannot control them. You have 
proved it in three years. Now we 
will give you the weapon with which 
you can control it.’ 

“An anti-strike law, is this, re 
member: It is the self-imposed dis- 
cipline of a free people in a time of 
national danger, Mr. President, 
under the Constitution of the United 
States, to ‘secure the blessings of 
liberty for ourselves and our posteri- 
ty,’ as you quoted from the preamble 
of the Constitution a few days ago. 
Our fighting men overseas have 4 
right to demand of us that we sup 
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port them. Our invading armies 
overseas, battering at the gates of 


Germany today, can win the war 
by our toil and sweat.. Do we dare 


to withhold it from them? A soldier 


at the fighting front, deserting his 
post of duty, would be shot without 
question. A soldier on the produc- 
tion front, who has obtained defer- 
ment because of his vital part in war 
work—shall he weigh his demand for 
more money against the lives of our 
fighting men?’ (Applause) 


Mr. Cohane Withdraws 
His Resolution 


After having argued forcefully his 
reasons for presenting and pressing 
his resolution this year, Mr. Cohane 
withdrew it from present considera- 
tion. He said that he did so in order 
to give incoming President Simmons 
a free hand in shaping the recom- 
mendations to carry out the twice- 
voted action of the Assembly. 


Mr. Cohane’s cooperative action 
ended what seemed likely to be a 


protracted debate. It was warmly 


applauded. 


Resolutions Committee 
Recommendation Is Defeated 


Resolution No. 2, by James W. Ryan, 
of New York, was as follows: 


Wuereas, changes in the settled 
meaning of the provisions of the Con- 
stitution affect and prejudice a great 
many persons who are not parties in 
any given case; and 

WHEREAS, a minority of Justices 
cannot speak for and bind a majority 
of the whole Court should the same 
issues presented arise again, so that 
any decision by a minority purporting 
to change the meaning of constitu- 
tional provisions as previously settled 
will not actually change them but will 
merely create uncertainty and confu- 
sion as to the enforceability of consti- 
tutional provisions of settled meaning, 
and will thus foment additional and 
otherwise unnecessary litigation by 
such third persons in a prudent effort 
to protect their interests, 

Resotvep, That the American 
Bar Association approves the practice 
of the Supreme Court of the United 
States, established by Chief Justice 
John Marshall in 1834 in the case of 
Briscoe vy. Commonwealth Bank, 8 


Peters 118, and followed invariably 
until June 5, 1944, of never deciding 
a case involving a proposed change in 
constitutional doctrine unless a major- 
ity of the whole Court concurs in the 
change. 


For the Committee, Chairman 
Mason said that “The subject-matter 
of the resolution presents numerous 
questions which the Committee is 
not prepared to pass upon ‘without 
an opportunity for more study than 
is now possible.” He moved that 
the resolution be referred to the 
Committee on Jurisprudence and 
Law Reform. 

“On June 5, 1944, for the first 
time in its. history,” declared Mr. 
Ryan, in opposition, “the Supreme 
Court changed a constitutional doc- 
trine which had been settled by it, 
by a decision by four of the nine 
Justices of the Court. Two of the 


Justices had elected, for reasons 


which have never been publicly dis- 
closed, not to sit on the case. 

“This resolution merely asks 
that the American Bar Association 
approve the practice which was an- 
nounced by the Supreme Court and 
was followed by it from the year 1834 
to the year 1944. That is all it says. 
That requires no great study. Can 
four Justices of a nine-Justice Court 
change the Constitution of the 
United States as its terms have been 
settled by the Court? On the same 
facts, arising again, suppose those 
two silent Justices do elect to sit on 
the case, what will the majority of 
five decide? Do you know? Why 
should we refer that to any com- 
mittee?” (Applause) . 

Chairman Mason pointed out 
that petitions for rehearing in the 
Southeastern Underwriters case were 
pending in the Court. A division 
by rising vote was called for, and 
resulted in 67 votes for the referral 
and 83 against. At the suggestion of 
Chairman Mason, Mr. Ryan’s resolu- 
tion was substituted for the Com- 
mittee’s recommendation, so that 
the resolution could go to the House 
of Delegates. It was then adopted, 
with a substantial vote in the nega- 
tive. 


Assembly 


Other Resolutions 
Are Not Adopted 


Resolution No. 4, offered by David F. 
Maxwell, of Pennsylvania at the 
opening session had been withdrawn 
by him, and so was not reported on. 

Resolution No. 5, by Joseph T. 
Harrington, of Illinois, read as fol- 
lows: 

Resotvep, That the American Bar 
Association go on record to help 
achieve the passing of a law by the 
Congress of the United States that 
whenever the Government or any of 
its agencies is involved in any litiga- 
tion concerning human or property 
rights a jury trial shall be mandatory 
and cannot be waived. 


The Committee recommended 
that “because of its very far-reaching 
effect, this resolution be not ap- 
proved.” This recommendation was 
adopted. 

Resolution No.6, by C. R. Heber- 
ling, of Ohio, provided for the ap- 
pointment of a committee to draft 
a bill to identify and fix the face 
value of obligations of the United 
States for credit purposes. The Com- 
mittee reported against its adoption. 

After Mr. Heberling had ex- 
plained his reasons for offering so 
long a resolution, Former President 
Charles A. Beardsley, of California, 
made the point of order that the 
resolution “is not within any of the 
purposes or authority of this Asso- 
ciation.” President Henderson sus- 
tained this point of order. - 

Resolution No. 7, also by Mr. 
Heberling proposed that the Asso- 
ciation establish “a Committee on 
Public Relations.” Inasmuch as 
such a committee has been in exis- 
tence since 1939, the Resolutions 
Committee recommended that the 
resolution be not adopted. Mr. 
Heberling thereupon withdrew it. 


Texas Resolution as to 
the Supreme Court Is 


Not Adopted 


Resolution No. 8, introduced by J. 
Cleo Thompson, of Texas, at the 
request of the Dallas Bar Associa- 
tion, was as follows: 


REsotvep by the American Bar As- 
sociation: 
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1, That the Supreme Court of the 
United States is losing, if it has not 
already lost, the high esteem in which 
it has been held by the people, an 
esteem created by their belief that 
it had always remained free of politi- 
cal, personal and unworthy motives, 
and had interpreted and declared the 
law as it is written, according to tra- 
dition and precedent, and agreeably 
to the provisions of the Constitution 
and the Bill of Rights. 


2. Lately it has repeatedly over- 
ruled decisions, precedents, and 
ignored landmarks of the law, of long 
standing, without assigning any valid 
reason therefor, and contenting itself 
“with the assertion that these prece- 
dents have been eroded by the 
processes of the years; or basing its 
decision on casuistry and sophistry 
rather than logic. 


$. Unless cases be disposed of by 
application of known principles and 
previously disclosed courses. of rea- 
soning, our common law precéss would 
become the most intolerable kind 
of ex post facto judicial lawmaking. 

4. By disregarding these principles 
and these processes, and by vacilla- 
tions and uncertainties and the in- 
consistencies. of its decisions, the 
Supreme Court has created such a 
state of uncertainty as to what the 
law is, that it has rendered it impos- 
sible for even the practicing lawyer 
to advise his clients as to what the 
law is today, or even offer a guess as 
to what it will be tomorrow. Its 
decisions reflect the governmental 
philosophy and political purpose of 
the administration by which appointed 
and of which many of them have 
recently been a part, rather than an 
application of established law. 


5. The American Bar Association 
cannot ignore these conditions and 
feel it their public duty to call them 
to the attention of the country and 
to return to the application of known 
principles and previously disclosed 
courses of reasoning, so the country 
may be delivered from the most in- 
tolerable kind of ex post facto judicial 
law-making. To that end we direct 
that a copy of this resolution be 
forwarded to the President of the 
United States, the Vice President of 
the United States and to the Mem- 
bers of Congress of the United 
States. 


For the Committee, Chairman 
Mason recommended that the resolu- 
tion be not adopted. The Assembly 
voted this action, without debate. 


642 American Bar Association Journal 


The Schneidermann Decision 
(320 U. S. 118) Is Criticized 


Resolution No. 9, by George E. 
Morton, of Wisconsin, asked the As- 
sociation to express disapproval of 
the majority opinion in the Supreme 
Court of the United States in the 
case of William Schneidermann v. 
U. S., 320 U. S. 118, 87 L. ed. 1796. 

In recommending that the resolu- 
tion be not adopted, Chairman 
Mason explained that “it has been 
regarded as the policy of the Associa- 
tion not to take action upon a case 
of that sort in that form.” 


Mr. Morton spoke vigorously in 
criticism of the majority decision, 
which, he stated as holding that, in 
order to be naturalized as a citizen, 
“all he had to show was a behavior 
that was law-abiding, and that it did 
not require him to be actually at- 
tached to the principles of the Con- 
stitution of the United States, when 
in fact he hated the Constitution of 
the United States, hated our whole 
American life, and didn’t want to 
have it preserved any longer than he 
could help it. The lower court found 
that Schneidermann was not at- 
tached to the principles of the Con- 
stitution of the United States, found 
that as a fact, and yet the Supreme 
Court overturned the ruling against 
him and said that the fact of his at- 
tachment was not the question.” 


Mr. Morton said that he wished 
to have the matter studied and re- 
ported on, rather than acted on 
today. He moved that his resolution 
be referred to the Committee on 
American Citizenship for study and 


‘report. This was accepted by Chair- 


man Mason for the Resolutions Com- 
mittee, amid applause, and was 
adopted. 


A Second Resolution by 
James W. Ryan Is Tabled 


The “open forum” then took up 
the consideration of Resolution No. 
8, by James W. Ryan, of New York, 
as to the codification of interna- 
tional law. A misunderstanding had 
developed between Mr. Ryan and the 
Resolutions Committee. Chairman 


Mason said the Comniittee had un. 
derstood that Mr. Ryan would take 
up his resolution with the Section 
of International Law, and so had not 
reported on the resolution. 


Mr. Ryan disputed the under. 
standing, and also tried to introduce 
a substitute resolution orally from 
the floor. This was rejected by Presi- 
dent Henderson. A spirited colloquy 
ensued. 

State Delegate Charles M. Hay, 
of Missouri, arose to say that “In 
view of the rather full and adequate 
consideration that has been given 
already to the general subject-matter 
referred to and the action taken by 
this Association, and further in the 
interest of domestic peace and tran- 
quility, I move that this motion be 
laid on the table.” 

The motion was quickly adopted 
by the Assembly, to terminate the 
controversy. 

This concluded the report of the 
Resolutions Committee and the busi- 
ness of the fourth session, which re- 
cessed at 12:10 o’clock until 2 o'clock. 





Assembly 
Fifth Session 











Little business remained for the con- 
cluding session, aside from the induc- 
tion of officers, which was reported in 
our October issue. A stirring letter 
from Sir Norman Birkett, K. C., of 
England, was read, and the Assembly 
voted to send a cablegram of “friend- 
ship, high regard and appreciation,” 
to him and, through him to the law- 
yers of England. 

The concluding session of the As- 
sembly was convened by President 
Henderson. 

The Chairman of the House of 
Delegates reported that the one res- 
olution adopted by the Assembly 
had since been adopted also by the 
House. 

President Henderson then read to 
the Assembly a letter which he had 
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received from Sir Norman Birkett, 
kK. C., of England, in response to an 
invitation for this year’s meeting: 

“I cannot tell you with what 
pleasure I received your kind invita- 
tion from the American Bar As- 
sociation, nor with what keen regret 
J was compelled to decline it. It is 
quite impossible for me to leave 
London because I have a great num- 
ber of important and official duties 
quite outside my jurisdictional work. 

“The memories of my two visits 
to the United States in war time will 
always be among my _ richest 
memories. I made friends there who 
have enriched my life, and I hope 
to see them again ere long. 

“So you will understand that I 
would have come to you if it had 
been humanly possible. I should like 
to have brought you a message from 
our people to say with what pride 
and thankfulness we acknowledge 
the inestimable services of your 
countrymen over here. I should 
have had a most moving story to tell. 
In every part of this island they are 
to be seen with their magnificent 
equipment, and the skies are full 


of them daily. I have been to their 
stations and their clubs in cities and 
villages and my visits to America 
have been a great link between us. 

“If I could have stood upon a 
platform once more with George 
Wharton Pepper, I should have been 
a proud and happy man. 

“Please God this European war 
will now soon be over, certainly, I 
trust, by your meeting next year. 
I hope that our two countries will 
stand by each other in those days 
as they stand by each other now, and 
the lawyers of England and America 
will be drawn still closer the one to 
the other. 

“I send you my respectful and 
sincere greetings, and to all my many 
friends in America, and particularly 
I wish you a most successful meet- 
ing in Chicago in September, and 
I shall certainly be with you in 
spirit.” 

Incoming President David A. 
Simmons, of Texas, was recognized, 
to move “that the Association, 


through its. President, cable our 


friendship, high regard and apprecia- 
tion to Sir Norman Birkett and the 


Assembly 


lawyers of England.” This was en- 
thusiastically voted and was. done. 

President Henderson then pre- 
sented to the Assembly the new 
members of the Board of Governors 
to take office on the adjournment of 
the meeting: Messrs. A. W. Dobyns, 
of Arkansas; Eli F. Seebirt, of Ind- 
iana; and Judge Frank C. Haymond, 
of West Virginia. He also welcomed 
the re-elected Secretary Harry S. 
Knight and Treasurer John H. Voor- 
hees. Each of these was heartily 
greeted by the Assembly. : 

The new Chairman of the House 
of Delegates, Tappan Gregory, of 
Illinois, was then presented, with 
proceedings reported on page 579-of 
the October JouRNAL. 

Next followed the presentation 
and induction of Incoming Presi- 
dent David A. Simmons, of Texas, 
whose “induction address” was pub- 
lished on pages 553-555 of our 
October issue, along with the action 
voted. 

The final session of the Assembly 
of the Sixty-seventh Annual Meet- 
ing was adjourned by its vote at 3:40 
o'clock Thursday afternoon. 








A nnouncement 
TO MEMBERS 


The Committee on American Citizenship announces * 


that it will conduct a prize contest for the best State- 
ment of Principles, or Creed, on the following sub- 
jects: 


1. The Responsibility of the Citizen as a Voter. 
2. The Responsibility of the Citizen as a Juror. 


There will be three prizes, the first $500.00; the 
second $250.00; and the third $100.00. 


The contest is open to all members of the Ameri- 
can Bar Association with the exception of its officers 
and the members of the Committee on American 
Citizenship. 


Any contestant may write on either one or both 


topics. His entry on each subject shall be limited to 
250 words, typewritten on one sheet of paper. 


The Statement of Principles, or Creed, here called 
for must be prepared for this contest and not previ- 
ously published. All right, title and interest in those 
submitted shall belong to the American Bar Asso- 
ciation. 


The decision as to prize winners will be made by 
the members of the Committee on American Citizen- 
ship, and in case of disagreement the decision of the 
Chairman of the Committee shall be final. The prizes 
will be awarded to the three best papers submitted, 
without regard to the subject chosen. 


All papers must be submitted on or before May 
15, 1945, and should be addressed as follows: 


Commitice on American Gitizenshifi, 
American Bar Association 
1140 North Dearborn Street, 

Chicago 10, Illinois 
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HOUSE OF DELEGATES 
Continued from page 627 


the title thereof, in present form, 
and in lieu thereof inserting the fol- 
lowing: 

Representation of Association by 
Section or Committee. No Section or 
Committee shall assume to represent 
the Association or any Section or 
Committee thereof before any legisla- 
tive body, in any court or before any 
other tribunal, unless authorized so 
to do by the House of Delegates or 
by the Board of Governors. 

Robert F. Maguire, of Oregon, 
asked: “Does the amendment omit 
the authority of the President, in a 
case of emergency, to grant author- 
ity?” 

Ex-Judge Floyd E. Thompson, of 
Illinois, a member of the Board of 
Governors, answered that ““The Con- 
stitution has no such provision for 
an emergency, and the committee of 
the Board recommended that we 
should either drop it from the By- 
Laws or we should add it to the Con- 
stitution so as to make them conform. 
After some discussion it was decided 
that the President can always get the 
authority of the Board of Governors 
by mail or telegram, and there is no 
such emergency as requires any ac- 
tion by the President, so he need 
not either assume the responsibility 
or have the authority to grant any 
such authority to a Committee or 
Section, without the approval of the 
Board.” 

The amendment of Article XI of 
the By-Laws was then approved by 
the House. 


New Requirements for 
Reports by Sections 


Chairman Barkdull moved the 
amendment of Article XII, Section 
6, of the By-Laws, to read as follows: 
Reports of Sections. Unless other- 

wise ordered by the Board of Gover- 
nors: (a) all Sections (except as here- 
inafter provided) shall have their 
reports printed or mimeographed and 
distributed to members of the House 
of Delegates prior to the meeting at 
which such report is to be considered; 
(b) when such report recommends 
action, such recommendation shall be 
set forth at the head of the report, as 

a fecommendation, so as to distin- 
guish readily the recommendation 
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from the body of the report; (c) all 
recommendations for action shall be 
accompanied by a statement in the 
report of the reasons thereof; (d) 
when legislation is proposed or op- 
posed, the report shall be accompanied 
by a copy of the bill or by a summary 
of its. provisions; and (e) when a 
report on legislation is not accom- 
panied by a copy of the bill, the Sec- 
tion shall make available for distribu- 
tion at the meeting at which the report 
is to be considered at least 50 copies 
of the bill. Recommendations of a 
Section or of the National Conference 
of Commissioners on Uniform State 
Laws may be acted upon at any meet- 
ing of the House of Delegates imme- 
diately following or held contempor- 
aneously with a meeting of the Sec- 
tion or of the Conference, provided 
such recommendations, in printed or 
mimeographed form, have been dis- 
tributed to the members of the House 
prior to the session of the House at 
which such reports are to be con- 
sidered. 


This amendment was adopted, 
after some questions and comments. 
As a committee to consider and re- 
port to the House concerning pro- 
spective resolutions from the Section 


of Patent Law, Chairman Crump’ 


appointed Thomas B. Gay, of Vir- 
ginia, chairman; Robert F. Maguire, 
of Oregon; and Roy E. Willy, of 
South Dakota. As the committee to 
consider and report as to a supple- 
mental resolution from the Commit- 
tee on Administrative Law, which 
had not been before the Board of 
Governors, Chairman Crump ap- 
pointed William J. Jameson, of Mon- 
tana, chairman; William G. Mc- 
Laren, of Washington State; and 
William W. Evans, of New Jersey. 


Coordination of War Effort 
Committee Is Discontinued 


President Henderson, as ex officio 
head of the Committee on Coordina- 
tion and Direction of the Associa- 
tion’s War Effort, reported that “the 
reason for setting it up does not now 
exist, and it is the opinion of the 
Committee that it should be discon- 
tinued. The work of this Committee 
can now properly, I think, go back 
to the various committees it super- 
vised, “under the active direction of 
the President, who has the adminis- 
trative responsibility for the war 





work of the various committees.” 

The recommendation to discon. 
tinue the Committee was adopted by 
the House. 


Report by Committee on 
Correlation of War Work 


The Committee on the Correlation 
of War Work, consisting of Carl B, 
Rix, of Wisconsin, as chairman, and 
Messrs. Robert R. Milam, of Florida, 
and Joseph D. Stecher, of Ohio, ren- 
dered an informative report of its 
survey of various of the Association’s 
activities in relation to the war, 
“Your Committee has kept constantly 
in touch and advised with the various 
committees having to do with post- 
war work,” said Mr. Rix. “It has 
sought to confine its activities to cor- 
relating the work and to suggesting 
as to activity rather than initiating 
it. The general aspect and breadth 
of the post-war work of the Associa- 
tion is apparent from the reports of 
the several committees. For ex- 
ample: 

“1. It Will be noted in the report 
of the War Work Committee that 
the tremendously important task of 
protecting the legal rights of dis- 


charged members of the armed forces ~ 


will be undertaken by that Commit 
tee. It is the logical development of 
the splendid work it has done. With 
a nucleus of a trained and willing 
personnel of the War Work Com- 
mittees in each state, there should be 
no great difficulty in recruiting new 
members for this work whenever they 
become necessary. 

“2. The Section of Legal Educa- 
tion will cooperate with law schools 
and bar associations and the Prac- 
ticing Law Institute, in the work of 
providing refresher courses. Com- 
mittees of the Association are at work 
on the problems in many states. For 
instance, in the State of Michigan 
the four law schools*have worked out 
a plan. You will be interested to 
know that the first request came from 
a service man, a lawyer just recently 
released; and his work was adjusted 
and placed in the University of Mich- 
igan. The Practicing Law Institute 
has advanced plans. The surveys 
made by Ohio and Illinois give valu- 
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able data as to the curriculum de- 
sired by lawyers in the service. The 
dificult point is the frequency of the 
courses to meet the constant flow of 
discharges and returns to private 
practice, and the necessity for giving 
that type of work promptly, if it is 
to be given at all. Therefore, either 
through the law schools or through 
the Association or through the Prac- 
ticing Law Institute, some plan will 
have to be worked out for each state, 
so that these courses can bé offered 
frequently. A man cannot come back 
into a state and then find he is to 
have a chance to bring. himself up to 
date in his practice only after six 
months of waiting. It has to be given 
promptly for him, or it won’t do him 
any good. 


Education and Placement 
of Returning Veterans 


“The plans of several states now 
reaching definite status will furnish 
a pattern for this work. This matter 
has received earnest consideration by 
the Section of Legal Education. 
Great progress has been made in the 
solution of a difficult question. We 
are hopeful that this work will be 
the precursor of the long-sought goal 
of advanced legal education for prac- 
ticing lawyers. The Section of Legal 
Education, it will be observed, has 
offered a constructive solution to the 
question of the requirements for pre- 
legal education as applied to return- 
ing veterans. 

“The report of the Committee 
on the Economic Condition of the 
Bar will show the progress in the 
plans for placement of lawyers. This 
isa matter for each state association 
to tackle and develop promptly, and 
the effort is to induce the state as- 
sociations to assume this task prompt- 
ly. In many states this work may 
prove to be a continuing benefit to 
lawyers entering the practice. 

“This job doesn’t seem to be 
quite as difficult as we had antici- 
pated. That Committee has made 
a survey of several states, showing 


the opportunities for practice; and it - 


also furnishes a pattern for use by 
other states. We were surprised to 
find that, in a considerable number 


of states, the matter of placement 
of lawyers had already been taken 
care of, but not to the extent that 
it will have to be done to serve the 
need in these cases. 

“We urgently recommend that 
each state association take up this 
matter immediately so that, when 
these men come back, they will have 
a place to go to find out where they 
can find opportunities for practice 
or opportunities to obtain employ- 
ment in offices. 


Use and Disposal of War 

Plants and Surpiuses 

“3. Because of its great import- 
ance in determining the future 
course of government, our Commit- 


tee has made a particular study of 


the subject of the use and disposal 
of war surpluses. It is possible that 
there will be a determined demand, 
from several quarters, for the opera- 
tion of some of the plants by the gov- 
ernment in competition with private 
business. The result of such a policy 
would greatly disadvantage private 
enterprise. The impact of state so- 
cialism of this kind should have the 
earnest consideration of the lawyers 
of the country. The disposition of 
war surpluses and war plants is now 
receiving the marked attention of 
Congress, and a reasonable solution 
seems probable. The report of the 
Committee on Commerce shows the 
Association's effort to this end. We 
believe that a satisfactory solution 
will be reached by the conferees, but 
that does not determine the question 
for the future entirely, particularly 
in the event of unemployment. 

“4. Your Committee recommends 
to lawyers everywhere the absolute 
necessity for continued study by them 
of the problems of the maintenance of 
peace and the development of recip- 
rocal rights between nations such 
as those respecting air rights and ob- 
ligations. This leads to a deeper in- 
terest in the development of inter- 
national law, which must not be left 
only to the experts in that field. It 
is every lawyer’s business for the 
future. 

“5. To be of real service to the 
country requires an informed body 


House of Delegates 





of lawyers, capable of leading and 
developing sound public opinion. 
Bar associations, can render a real 
service by the promotion of discus- 
sion groups to study these great sub- 
jects. We need not become advo- 
cates of particular theories; we do 
need to become better informed on 
general principles, in order to as- 
sume leadership. *. 

“6. The Committee finds a rapid- 
ly rising conviction on the part of 
many lawyers that the times demand 
greater participation in and respon- 
sibility of lawyers for good govern- 
ment, local, state and national. We 
cannot maintain our ideals of justice 
and judicial administration except 
in governments, efficient, honest and 
actuated by ideals of good govern- 
ment. We have an inseparable con- 
dition with which we must deal. 

“These are some of the many 
aftermaths, tangible and intangible, 
of the war as your Committee sees 
them. It is inconceivable that a 
world war for survival should not 
have profound and lasting impacts 
on our social and governmental 
structures. We cannot be as we were. 
Our ability, as lawyers, to adjust and 
lead will determine our usefulness 
to our fellows in the future.” 

The report of Mr. Rix’s Commit- 
tee was ordered received and filed. 


Jurisdiction of Committee 
on War Work Is Broadened 
Reporting for the Committee on 

War Work, whose service has been 
many-sided and of outstanding use- 
fulness, Chairman Tappan Gregory - 
first announced that the Compen- | 
dium of the laws of the different 
states, in connection with the prob- 
lems of persons in the armed forces, 
is completed. The distribution of it 
has been completed in separate- 
pamphlets for all of the states; and 
the synopsis which has been prepared 
of the laws relating to domestic re- 
lations in all the states will be printed — 
very shortly by the Lord Baltimore 

Press, at cost. 

’ Chairman Gregory submitted the 
following as recommended by his 
Committee, with the approval of the 
Board of Governors: 


November, 1944 « Vol.30 645 





House of Delegates 





Resotvep, That the jurisdiction of 
the Special Committee on War Work 
be enlarged to include legal problems 
of ‘veterans of the present war and 
their dependents, as well as those in 
the Armed Forces and their de- 
pendents. 

In supporting this recommenda- 
tion, Chairman Gregory said that 
the jurisdiction of his Committee, 
for the last two or three years, “has 
been limited strictly to the affairs of 
those in the Armed Forces, and their 
dependents. There has now been 
set up throughout the United States 
a network of committees in all the 
state bar associations and all the 
larger local bar associations, to han- 
dle problems of those in the Armed 
Forces, and some of those states are 
already concerning themselves with 
what is to be done to protect these 
boys as they come out of the service. 


It would be possible to set up new’ 


committees, but it seemed to us that 
very effective use could be made of 
what we already had, which com- 
prises something over 27,000 lawyers 
actively engaged in this work.” 

Chairman Gregory’s motion to 
adopt the above resolution and ap- 
prove the report of his Committee 
was carried by the House. 


Report by the Committee 
on Administrative Law 


In reporting lor the Committee or 
Administrative Law, whose work has 
featured the Association year, Chair- 
man Sylvester C. Smith, of New Jer- 
sey, referred first to the fact that the 
Association’s bill, “to improve the 
* administration of justice by prescrib- 
ing fair administrative procedure”, 
has been introduced in the Congress 
by the Chairmen of the respective 
Committees on the Judiciary, Sen- 
ator McCarran, of Nevada, and Con- 
gressman Sumners, of Texas. He 
stated his expectation that hearings 
on the bill will be held soon by these 
Committees. 

After referring to other bills 
which are pending, on the subject, 
before the .Committee on the Ju- 
diciary in the House of Representa- 
tives, Chairman Smith commented 
on the bill which, on August 24, 
Congressman Howard Smith, of Vir- 
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ginia introduced (H.R. 5237), from 
the Special Committee to Investigate 
Executive Agencies, which has been 
conducting hearings. 

“While his bill follows the recom- 
mendations and the provisions of 
the American Bar Association pro- 
posal substantially,” said Chairman 
Smith, “it has three or four important 
differences. The first important dif- 
ference is the inclusion of the war 
agencies within the scope of his bill. 
Your Committee deemed it unwise, 
by reason of the temporary nature 
of many of the war agencies, to in- 
clude them in our bill. 

A second difference is as to hear- 
ing officers. Congressman Smith's 
bill provides for the appointment 
by the President of three hearing 
commissioners at a salary of $10,000 
a year, who will be appointed with 
the advice and consent of the Senate; 
and they in turn would have the 
power under Civil Service to appoint 
deputy commissioners and to assign 
those commissioners to the numerous 
agencies in the Federal Government. 
The purpose would be to create a 
separation of the functions of the 
hearing commissioners who have the 
power and duty to hear and decide. 

“In the third place, the findings 
of fact by the deputy hearing com- 
missioners would be final, and only 
appeals on questions of discretion 
or law could be considered by the 
agency itself. Notwithstanding that 
some arguments may be validly made 
in favor of such a provision, there 
are objections which can be seriously 
raised by some of the independent 
agencies of the government, as to 
this provision. Your Committee is 
still of the opinion, as we told you in 
March, that the Sumners-McCarran 
Bill embraces a workable procedure, 
and is the proper step forward in ad- 
ministrative law.” 


Committee Is Enlarged 
for Its Important Tasks 


Continuing, Chairman Smith said 
that “the tremendous support which 
our bill has received is most encour- 
aging. I thank the members of the 
House of Delegates, and those mem- 
bers of the Association, who have 


advised the Committee as to what 
they have done, in order to obtain 
support for the bill from their repre- 
sentatives in the Congress. 

“We have found that other organ- 


‘izations—labor, agricultural ergan- 


izations, business organizations—are 
interested in this measure; and we 
expect to find them supporting our 
proposal. The time has now come 
to see whether we have the leader- 
ship, and can create the public 
opinion, not on a partisan but on a 
non-partisan basis, in favor of this 
bill to improve the administration of 
justice by providing a fair adminis. 
trative procedure. We shall need 
your continued cooperation. 

“We shall need, in addition to 
that, your aid in explaining to lay- 
men in different walks of life the 
advantages of this bill to them, the 
importance of its enactment. We 
need your cooperation in urging 
your representatives in Congress to 
support this bill, in either the Senate 
or the House. 

“We have had on our Committee, 
in Mr. Carl McFarland, a lawyer 
who has given unstintingly of his 
time and has rendered tremendous 
service to this Association and been 
of tremendous importance to the 
Committee. I cannot express per- 
sonally too much gratitude for his 
aid and assistance. 

“We are faced with one need 


which we have. discussed with the 


incoming President of the Associa- 
tion, and that is the desirability of 
an enlargement of this Committee, 
to enable it to cope with its great 
task of bringing about the enactment 
of our bill into law.” 

Chairman Smith accordingly 
moved that the Committee on Ad- 
ministrative Law be enlarged, in the 
discretion of the President, from nine 
to fifteen members, and that the 
President be authorized to appoint 
advisory and associate committees, 
to assist the main committee, as he 
sees fit. 


The Chairman of the House 


‘ruled that this procedural motion 


did not require a reference and re- 
port. The motion was adopted by 
the House. 
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Committee Reports As to Agency 
Created by a Proposed Treaty 


Chairman Smith then took up a 
special feature of the Committee's 
report, which was destined to lead 
to considerable debate. “The Com- 
mittee on Administrative Law,” he 
said, “has had brought to its atten- 
tion, by members of the House of 
Delegates from several of the States, 
a treaty which is before the Senate 
of the United States. for -ratification. 
This is a treaty between the United 
States and Mexico. It is to appor- 
tion the waters of the Rio Grande, 
Colorado, and Tia Juana Rivers as 
well as to provide for the joint and 
several construction of public works 
for domestic, agricultural, power, in- 
dustrial, navigation, and other uses. 
The proposed treaty thus envisages 
an international joint and several 
project of the nature heretofore un- 
dertaken domestically in connection 
with navigation or navigable streams 
within the territorial limits of the 
United States. The proposed treaty 
is not in the commonly accepted 
form of treaty dealing with inter- 
national affairs; but it is, rather, a 
proposal for the joint and several 
adjustment, operation, and use, of 
natural resources, at least to the ex- 
tent of the large area drained by the 
named rivers and river. systems. 

“Furthermore, it is a perpetual 
treaty which can only be terminated 
by’ the mutual agreement of the 
parties. 


Internal Affairs of the States 
Would Be Affected 


“The proposed treaty, because of the 
division of waters between the two 
countries, requires the adjustment of 
private rights in and along the river 
systems specified, which rights under 
the water law of the West, as our 
Committee understands it, are a most 
important form of agricultural, mu- 
nicipal, and industrial property. The 
proposed treaty proyides for the ad- 
ministration of these things through 
a Commission, which is to function 
both as an international body and 
also through the representative of 
each nation, and that means one 


commissioner—as a national adminis- 
trative agency. By Article 2, “the 
application of the . . . Treaty, the reg- 
ulation and exercise of the rights 
and obligations which the two gov- 
ernments assume thereunder, and the 
settlement of all disputes to which 
its observance and execution may 
give rise are...entrusted” to this 
Commission. While Article 23 of 
the Treaty provides for the acquisi- 
tion of property for works in accord- 
ance with the respective domestic 
laws of each country, it appears to 
your Committee that the apportion- 
ment of the waters in the affected 
river systems within each country— 
that is, within the territorial limits 
of the United States—is to be left to 
the respective national commissioner. 


Administrative Agency 
Subject to No Control or Review 


“There thus would be created a do- 
mestic administrative agency, author- 
ized to apportion, with finality, pri- 
vate rights to waters in large arid 
regions of the United States, and to 
settle with finality all disputes wheth- 
er arising from such apportionment 
or the maintenance or operation of 
works, under a treaty terminable 
only upon the joint consent of 
the two countries and administered 
without the normal controls of either 
the legislative or judicial branches 
of the government of the United 
States. 

“Since wholly apart from the in- 
ternational aspects of the proposed 
treaty, it appears to subject domestic 
private rights, as well as disputes in- 
volving such rights, solely to deter- 
mination by an administrative agen- 
cy, our resolutions are proposed, The 
Special Committee on Administrative 
Law takes no position respecting the 
substantive provisions of the pro- 
posed treaty nor as to its interna- 
tjonal aspects. 

“We believe, however, there is a 
great principle involved here; and we 
think that the House should take a 
positive position on this proposition 
of the creation by treaty of an admin- 
istrative agency which would not be 
subject to the normal legislative or 
judicial control, to deal with domes- 


House of Delegates 





tic affairs and administration within 
the territorial limits of the United 


States. 
f 


Resolution As to the Treaty 
Ils Offered 


For the Committee, Chairman Smith 
moved the adoption of the following 
resolution: 

Wuereas, there is pending before 
the Senate of the United States for 
ratification a treaty between the 
United States and Mexico which pro- 
vides, among other things, for the 
administrative determination with 
finality of all disputes and private 
rights in connection with the execu- 
tion of provisions for the apportion- 
ment of waters of the Rio. Grande, 
Colorado, and Tia Juana Rivers and 
the operation of public works, 

THEREFORE, BE IT RESOLVED, That 
the House of Delegates of the Amer- 
ican Bar Association disapproves the 
novel creation by international treaty 
of a domestic administrative agency 
exercising legislative and _ judicial 
powers respecting persons and prop- 
erty within the territorial limits of the 
United States without legislative con- 
trol or judicial review. 

Be IT FurTHER Resotvep, That the 
Special Committee on Administrative 
Law of the American Bar Association 
is hereby authorized to present the 
views of the Association to the For- 
eign Affairs Committee of the Senate 
of the United States in opposition to 
the ratification of the proposed treaty 
except upon reservation of the normal 
legislative and judicial controls upon 
the application of the proposed treaty 
or regulations made in pursuance 
thereof to persons and property within 
the territorial limits of the United 
States. 

After Ex-Governor Slaton, of 
Georgia, had seconded the Commit- 
tee’s resolution, Robert L. Judd, of 
Utah, asked “how the matter comes 
before the House in the form that 
it does.” . 

Chairman Smith replied that the 
Committee had met to consider 
“whether or not this particular 
treaty has any administrative law 
aspects which would affect the policy 
of this House. We make no com- 
ment on the substantive provisions of 
the treaty, so far as the international 
situation is concerned.” 

Nathan P. Avery, of Massachu- 
setts, asked: “Is there any differ- 
ence in the provisions of this treaty 
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and the provisions of the many 
treaties by which Great Britain and 
the Dominion of Canada settled or 
helped to settle the northern bound- 
ary line of the United States?” 

Chairmar Smith replied: “Yes, 
there are a great many differences,” 
which he explained, in that those 
treaties do not have these “novel 
and new administrative agency 
features;” also, that those treaties 
were for a limited period of time, but 
have been continued voluntarily. He 
thought the provisions for internal 
public works within the United 
States, to be built in the agency’s 
discretion and operated as it sees fit, 
are also.a point of difference. 

Ferris D. Stone, of Michigan, said 
that as the matter might affect the 
good relations between the United 
States and Mexico, “it would be a 
terrible mistake to pass this resolu- 
tion without much further consider- 
ation of it.” 


Former President Beardsley 
Supports the Resolution 


That the consideration of the mat- 
ter by the House was urgent in point 
of time was suggested by Former 
President Charles A. Beardsley, of 
California, who reminded the House 
that the ratification of treaty might 
come before the Senate at any time. 

“This resolution does not in any 
way undertake to commit the Asso- 
ciation on the substantive matters 
of the treaty or any matter of inter- 
national law,” said Mr. Beardsley. 
“It simply seeks to put this Associa- 
tion on record against the creation of 
a‘ commissioner—more bureaucracy, 
if you please—to be given power such 
as no bureau or bureaucrat in this 
country has today—power in _per- 
because it couldn't be 
changed without the consent of an- 
other sovereign, and power beyond 
the control of Congress and beyond 
the control of the American people. 

“We heard an address this morn- 
ing from our President in which we 
were warned to preserve our liber- 
ties. Our liberties are at stake when 
it.is proposed to set up a one-man 
commission to control the properties 
of the western United States because, 
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when you control the waters, you 
control our property. Yet it is 
proposed to set-up that commission 
with power to spend money and to 
force Congress to appropriate money 
and to perpetuate itself without any 
limitation whatever as to time and 
beyond the power of any govern- 
mental organism in the United 
States to withdraw from it. 

“If we are going to preserve our 
liberties, we can’t sit around and 
wait from year to year because some 
other nation may be interested in 
some of those liberties which we are 
asked to throw’ away. 

“I hope this House, responsive 
to the warning we received from our 
President this morning and respon- 
sive to the warning that it receives 
from day to day and hour to hour as 
to what is happening and is threat- 
ened in this government of ours, 
will authorize this Committee to 
speak in the voice of the American 
Bar Association, not on any inter- 
national aspect whatever, but on the 
creation of this perpetual bureaucrat 
with unlimited power. I hope we 
adopt this resolution unanimously.” 


Mr. Judd, of Utah 
Asks for Time 


Mr. Judd, of Utah, expressed the 
opinion that “Arizona, Colorado, 
and Utah appear to have had some- 
thing sprung on them by California.” 
He moved that the matter be “de- 
layed to suit the convenience of the 
Calendar Committee, to give us an 
opportunity to contact our repre- 
sentatives in the respective states to 
determine why they are in favor of 
the ratification while California is 
against it.” 

Chairman Crump said that the 
resolution could well be continued 
to a later time on the calendar. He 
added that inasmuch as the treaty 
would set up “an administrative 
agency in connection with purely 
domestic affairs,” the resolution as to 
this aspect is within the province of 
the Association. For the Committee, 
Chairman Smith approved the idea 
that action on the resolution be 
deferred until the following day, to 


enable it to be fully considered and 
understood. 

Alex W. Davis, of California, 
moved that the resolution be s9 
deferred. W. Roy. Vallance, of the 
District of Columbia, moved that 
the resolution be referred also to the 
Section of International Law for 
report. Chairman Crump ruled that 
there should not be referred to the 
Section such aspects of the treaty: as 
relate to administrative law and the 
policy of the Association as to ad- 
ministrative agencies. Other aspects 
of the treaty could be reported on 
by the Section if it saw fit; but they 
are not beforé the House, on the 
present resolution. 

Mr. Davis’ motion to postpone 
was then put to a vote and carried. 
Chairman Crump urged the mem- 
bers of the House to study the sub- 
ject meariwhile. 


Report as to the Law 
of Freedom of the Air 


James E. Yonge, of Florida, as chair- 
man of the Committee on Aeronauti- 
cal Law, reported as to the joint 
project of that Committee and the 
Section Committee on Transporta- 
tion and Communications, of the 
Section of International Law, author- 
ized by the House of Delegates in 
1943, by way of helping to clarify 
the public discussion of freedom of 
the air for the transit of airplanes. 
“This question in our opinion re- 
solves itself into two parts: First, 
the sovereignty of the air; second, 
the right of innocent passage in times 
of peace,” said Mr. Yonge. 

“On the question of sovereignty 
of the air,” he added, “there seems 
to be no difference of opinion, on 
the part of any of the countries in- 
terested in international flying. The 
rule was laid down in the Paris Con- 
vention of 1919 and in the Havana 
Convention of 1928, that every inde- 
pendent nation has complete sover- 
eignty of the air above its territory. 
This has likewise been recognized 
by Congress in the Air Commerce 
Act of 1926, which declared this 
country has exclusive jurisdiction 
over the air space above its territory 
and adjacent waters. There seems to 
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be no reason to think that there will 
be or should be any change in that 
rule.” 


Passage for Rights of Air- 
planes in Times of.Peace 


Declaring that “the right of innocent 
passage” has become of considerable 
importance because of the imterna- 
tional air commerce which will fol- 
low when the war ends, Mr. Yonge 
said that the discussions now going 
on between the State Department 
and the British Government” will be 
of great importance in determining 
the part which the air lines of this 
country will play in international 
commerce.” 

Chairman Yonge referred to the 
several concepts which have been 
advanced, including “the thought of 
innocent passage for foreign air lines 
across the territory of another, with- 
out the right to stop and take on a 
load or load to take on passengers 
or cargoes,” and the right of com- 
mercial outlet to give the air lines 
the right to enter the territory of 
another and take on or discharge 


” 


cargo. 


Continued Study of the 
Law of Air Flight 
Chairman Yonge submitted the fol- 
lowing as to joint recommendation: 
RESOLVED, That the Committee on 
Aeronautical Law and the Section 
Committee on Transportation and 
Communications of the Section of 
International and Comparative Law 
be instructed to continue their col- 
laboration and study, seeking by con- 
tact with interested bodies in the 
aviation industry and in the Govern- 
ment to find opportunity to be of as- 
sistance in formulating statements ex- 
pressive of the best interest of the 
United States as to the rights and 
privileges of foreign aircraft desir- 
ing passage across the United States, 
and of American aircraft desiring pas- 
sage across foreign countries, in the 
field usually referred to as that of in- 
nocent flight. 
This motion was ‘put to a vote 
and carried. 


Resolution as to the Civil 
Service Is Tabled 


Murray Seasongood, of Ohio, as 
Chairman of the Committee on Civil 


Service, offered as “supplementing 
the resolution adopted. by the House 
at its last meeting,” the following 
resolution: 

Reso.vep, That the American Bar 
Association, having already disap- 
proved any law that would require 
Senate confirmation of all. federal em- 
ployees who are paid $4500.00 or more 


a year, disapproves any proposed rider 
to the independent offices appropria- 
tion bill or to any other bill to the 
same or similar effect. 


The Board of Governors reported 
that the adoption of the resolution 
seemed to it to be “unnecessary, 
since the House has already acted 
on the matter contained in the 
resolution.” Chairman Crump added 
that “We might perhaps be a little 
ridiculous if we readopt, without any 
necessity, action we have already 
taken.” : 

Ex-Governor John M. Slaton 
moved to table the resolution. Mr. 
Seasongood called for a division. The 
poll by rising vote showed sixty 
in favor of tabling, with seven votes 
against. Concluding his report, 
Chairman Seasongood said that this 
action “shows very unresponsive 
spirit and lack of interest in the merit 
system.” 


Business of First 
Session Is Concluded 


David A. Simmons, of Texas, sub- 
mitted his encouraging report as 
Director of Membership. “During 
the coming year,” he said, “we shall 
call on you for work and help. While 
membership is a chore, it is most 
important that this Association grow 
and become still more fully repre- 
sentative of all the lawyers of the 
United States.” 

Chairman Crump then noted 
numerous informative reports by 
Sections and Committ These 
were on the desks of the members of 
the House. All reports which con- 
tained no recommendations for the 
action of the House were ordered 
received and filed. Chairman Albert 
MacC. Barnes of the Committee on 
Customs Law had it‘ noted for the 
record that Thomas M. Lane of the 
Committee dissented from the second 
and third paragraphs of the report as 
printed. 


House oj Delegates 





The first session of the House ad- 
journed at 5 o'clock Monday after- 
noon, with a special session ordered 
for Tuesday afternoon. 





‘House of Delegates 
Second Session 











The special session ordered by the 
House for debate and action upon 
resolutions favoring American par- 
ticipation in an international security 
organization and declaring the basic 
principles and main outlines of what 
such an organization should be, 
proved to be one of the most interest- 
ing and notable in the history of the 
House. At all stages the debate was 
ona high level of ability and earnest- 
ness, and it attracted a large gallery 
of spectators. The submitted resolu- 
tions were opposed by some members 
of the House who felt that the Asso- 
ciation should not act on the matter 
at this time, but the preponderant 
opposition was voiced by the mem- 
bers who urged that the resolutions 
did not go far enough and should 
have contained a detailed “blue- 
print” of the desirable organization. 
After an extended debate in which 
the reasons for the Committee's rec- 
ommendations were explained and 
the emphasis placed on the World 
Court and international law was 
stressed, the resolutions were all 
adopted, with relatively few votes in 
the negative. The House had first 
adopted, however, an amendment to 
continue the Committee and to direct 
it to present a comprehensive plan 
for the consideration of the House 
at its mid-winter meeting early in 
1945, The resolutions from the Com- 
mittee on Administrative Law, as to 
the creation of an administrative 
agency of plenary and unlimited 
powers through the proposed treaty 
with Mexico, were delegated further 
and were adopted. 


At the opening of the second session, 
ordered by the House for Tuesday 
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afternoon to act upon matters set as 
a special order of business, Chair- 
man Crump announced the appoint- 
ment of the following additional 
Committees of the House, to con- 
sider and report as to the indicated 
reports which had not been received 
in time for examination and recom- 
mendation by the Board of Gov- 
ernors: 
Section of Taxation: Kenneth 
Teasdale, of Missouri, Chairman; 
Cody Fowler, of Florida; James R. 
Morford, of Delaware. 

Section of Insurance Law: John 
Kirkland Clark, of New York, Chair- 
man; Louis E. Wyman, of New 





















Hampshire; Frank H. Haskell, of, 


Maine. 

Section of Municipal Law: Wil- 
liam O, Wilson, of Wyoming, Chair- 
man; Francis E. Winslow, of North 
Carolina; A. W. Dobyns, of Arkan- 
sas. 

Section of Legal Education: 
Stuart B. Campbell, of Virginia, 
Chairman; Alex Davis, of California; 
Frank W. Grinnell, of Massachusetts. 

Committee on Labor, Employ- 
ment and Social Security: William 
Logan Martin, of Alabama, Chair- 
man; James L. Shepherd, Jr., of 
Texas; Frank L. Hinckley, of Rhode 
Island. 

Section of Banking, Corporation 
and” Mercantile Law; Henry I. 
Quinn, of the District of Columbia, 
Chairman; Wilbur F. Denious, of 
Colorado; Robert L. Judd, of Utah. 

Section of International and 
Comparative Law: W. E. Stanley, 
of Kansas, Chairman; Ex-Judge 
Floyd E. Thompson, of Illinois; 
Arthur T. Vanderbilt, of New 
Jersey. 


Charles M. Hay Offers 
Resolution as to War Production 


Chairman Crump then recognized 
State Delegate Charles M. Hay, of 
Missouri, Deputy Chairman and Ex- 
ecutive Director of the War Man- 
power Commission, who offered the 
following resolution, which was 
heartily applauded but referred 
under the House Rules to the Com- 
mittee on Draft for consideration 
and report: 
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RESOLVED, By the House of Del- 
egates that the House reviews with 
great pride and gratification the rec- 
ord .achieved by American industry, 
both management and labor, in the 
production of war goods. The record 
is, in fact, little, if any, short of 
miraculous. While noting the achieve- 
ments thus far, we are fully conscious 
that the war is not yet over and that, 
in fact, bitter struggles and bloody 
sacrifices still lie ahead. 

The military authorities have an- 
nounced that, while there is an 
abundance of a great majority of the 
items of munition and supplies, there 
is a critical shortage of a substantial 
number of vital items such as trucks 
(Mr. Hay asked and obtained leave 
to add a few other items which he 
said he could get by reference to a 
document.) There must be no let- 
down in all necessary war activities till 
the last shot is fired. : 

Be 1r THEREFORE RESOLVED, That 
we dedicate ourselves to continued 
and unremitting effort to the end of 
the conflict. 

RESOLVED FURTHER, That we 
pledge ourselves to use all of our in- 
fluence in our respective communities 
and wherever opportunity may be af- 
forded to accomplish the full man- 
ning of all essential war plants and 
the continued and uninterrupted pro- 
duction of all supplies needed, or 
which may under any circumstances 
be needed for our Armed Forces. 


Report by Committee on 
Proposals for International 
Organization 


The House then took up its special 
order of business for the afternoon. 
Chairman Crump recognized Former 
President William L. Ransom, of 
New York, chairman of the Special 
Committee created by the House at 
its mid-winter meeting to study and 
report as to proposals for the organi- 
zation of the nations for peace and 
law. Other members of the Com- 
mittee are Judge Frederic M. Miller, 
of the Supreme Court of Iowa, vice 
chairman; Charles M. Hay, of Mis- 
souri, Deputy Chairman and Exec- 
utive Director of “the War Man- 
power Commission; Frank E. Hol- 
man, of Washington State; Judge 
Orie L. Phillips, of Colorado, Senior 
Circuit Judge of the United States 
Circuit Court of Appeals for the 
Tenth Circuit; Ex-Judge M. C. Sloss, 
formerly of the Supreme Court of 


California; and Reginald Heber 
Smith, of Massachusetts. 

“We are now to deal with the 
most important subject which js 
before this House and this meet 
ing,” declared Chairman Ransom, 
“Aside from the conduct of the war 
itself, this is the most urgent, stir- 
ring subject which confronts our 
country and challenges our pro 
fession. 

“With the moving earnestness 
and eloquence of the great messages 
which we heard last night still ring- 
ing in our ears and in our hearts, I 
think we will all agree that this isa 
subject on which we could not be 
silent, could not fail to say and do 
anything in our power as free men. 
As Elihu Root told this Association 
during darker days of World War I: 
‘The representatives of the American 
Bar should speak their attitude on 
this subject with no uncertain sound, 
should speak as men who have all 
their lives been standing for justice 
and for maintaining law and liberty.’ 


Representative Character 
of the Committee's Work 


“Much has come to pass since this 
Committee was created by your votes 
last February 29. I am happy to be 
able to say that the recommenda- 
tions of the Committee in the form 
which is on your desk are unanimous. 
The report and recommendations 
were the work of seven men ap- 
pointed by your authorization, to- 
gether with suggestions received from 
many sources. 

“We have had at all times the 
very active help and cooperation of 
the chairman and members of the 
Council of the Section of Interna- 
tional Law, through correspondence 
and conferences. We have had sug- 
gestions from many bar associations 


and a volume of letters from individ- 


ual lawyers in different parts of the 
country, 

“This report is a collective effort. 
Every member of the Committee con- 
tributed substantially. It has the 
virtues and the vices of a report 
which was worked out in_ that 
manner. 
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Democratic Processes of the 
House Have Been at Work 


Not only that, I may say, but many 
suggestions regarding details of our 
phrasing and recommendations have 
been received since we arrived in 
Chicago. Your committee has met 
here frequently, following its meet- 
ing in New York a week ago; and 
we have talked with many members 
of the House and of the Association. 
We have made a number of changes 
to clarify and strengthen our recom- 
mendations as we worked them out 
for the printed form which you first 
received. 

“It all has been a useful and 
wholesome very charac- 
teristic of this Association. We be- 
lieve that we have been able, with- 
out changing the substance, intent 
and effect of our recommendations, 
to meet what were fair as well as 
sincere comments and suggestions, 
to meet angles of viewpoint which 
were brought to our attention here.” 


process, 


Considerations Which Control 
the Present Recommendations 


After explaining briefly the clarify- 
ing changes in the recommendations 
which had been placed before the 
House in mimeographed form, 
Chairman Ransom declared that 
“Before moving the adoption of the 
first resolution, I may say that there 
may be some, though I would per- 
sonally doubt it, who would urge 
strongly that this House should say 
and do nothing whatever now on 
this subject. The answer to that 
Position, that point of view, was, I 
think, far more ably and earnestly 
given, than I could do it, by other 
speakers at this meeting; and I shall 
hot try to add to what they have 
stirred our souls by saying. 

“There may be, and there prob- 
ably are, in this House men ‘of 
tarnestness and vision who feel that 
this House should even now go 
further than the unanimous recom- 
mendations of your Committee go. 
They would wish this House to work 
out here and now, and to offer, a 
fmplete blueprint of a new world 

er. 


“It is the unanimous view of your 
Committee that it is far better for 
us to go whole-heartedly and united- 
ly in support of the present stage 
of this great movement for organized 
peace, justice and law among na- 
tions than it would be to undertake 
prematurely to deal with matters of 
detail on which the whole perspective 
is not yet clear. 


Full Opportunity for Action 
Later on Controversial Details 


“I say to the members of the House 
that we shall have, I think, full op- 
portunity to make our further views 
known and to have our suggestions 
considered. The United Nations 
Conference, the larger conference to 
follow the Dumbarton Oaks Con- 
versations, is not likely to be con- 
vened, as I understand it, until some 
time in the winter. We can act in 
February on more specific proposals. 
We need to think about them and 
discuss them publicly first, and 
develop a public opinion about 
them. 

“And, so far as our going into 
complete detail at this time, I add a 
word which appeals to me strongly: 
Nearly 5,000 of our members are now 
in uniform. They are the men who 
have borne the brunt of combat for 
a better world order. I hope that 
before our recommendations take 
final form, we shall in some way 
have the views and the advice of the 
young men of this Association who 
have seen conditions in foreign 
lands at first hand, because some of 
the most interesting views that I 
have heard, and some of the most in- 
teresting views that I have read, came 
from men who have lately been in 
countries beyond the seas. Our ab- 
sent members are entitled to a voice, 
if there is any practicable way of 
giving it, before we come to shape 
and submit a final and complete 
blueprint of the Association’s ideas 
of a new world order. 


Unity of Support is 
Stressed at This Stage 


“In any event, it is the recommenda- 
tion of your Committee that we here 
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today shall seek to unite and to help, 
not to divide, the great ground-swell 
of public opinion which is backing 
up the leaders of both political 
parties in taking these issues out of 
the area of party differences and 
divisions. 

“If we adopt these recommenda- 
tions now, if we as a House and an 
Association become a part of this 
great forward movement for the 
things in which we so profoundly be- 
lieve, I am confident that our views 
and our further suggestions will be 
sought and considered and given 
great weight. I refer also to the fact 
that the Canadian Bar Association, at 
its meeting some ten days ago, ap- 
pointed a committee of members of 
that association to cooperate with 
the Committee of the American Bar 
Association, so that it is not too much 
to hope for that on many angles of 
these. great questions which affect 
the future of law and justice in the 
world, we may have the considered 
and, I hope, united force of the 
lawyers of the two great countries 
of the North American Continent. 


The Lawyers Must Do More 
Than Pass Resolutions 


“I need not say to you that we as 
organized lawyers could not think of 
stopping with passing resolutions 
now and more resolutions next 
February. I urge that we, all of us, 
must take these grave issues back to 
our home communities, to our local 
bar associations, our state bar asso- 
ciations, our civic groups, and ex- 
plain these things to the people as 
we are qualified to do, and help to 
arouse the American people to do 
their part in preventing the causes — 
of the war which have brought loneli- 
ness and emptiness and tragedy to so 
many of our homes. 

“The other night in Toronto, at 
the Cagadian Bar Association, the 
President of this Association quoted 
the Prime Minister of Canada as 
saying that “The post-war world will 
not be a pleasant place in which to 
live.’ I was glad that President 
Henderson answered that the law- 


‘yers of the United States, through 


their bar association, believed that 
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there are things which they can and 
should do, which will help to make 
the post-war world a better, freer 
place in which to live. 


The American Ideal of 
Justice Under Law 


“We in America are not seeking 
to force our institutions, our ways 
of life, our ideas of labor relations, 
our political institutions, or our 
economic practices, on the other 
peoples of the world, nor do we 
want foreign philosophies or ways 
forced on us. But the way is open 
whereby we and other civilized na- 
tions can cooperate for a decent, law- 
governed world of good will, a world 
in which our sons can be at home and 
go about their normal occupations, a 
world of opportunity for men and 
women to live their own lives happily 
and in peace and security and self- 
respect, a world in which all free 
peoples have come to have, for law 
and adjudication in the interna- 
tional sphere, the same respect and 
confidence which we of free countries 
traditionally give to decisions of 
courts within our own territories. 

“And so these recommendations 
are submitted as a forward and 
timely step in what the American Bar 
Association can say and do in behalf 
of that kind of a program, and in 
behalf of that kind of a contribution 
by this Association and this House 
to a better world order under law.” 

Stuart Campbell, of Virginia, 
asked if the Special Committee was 
to be continued. Chairman Ransom 
answered that this was in the discre- 
tion of the House or the Board of 
Governors. The Chairman of the 
- House stated that the Board of 
Governors transmitted the report 
and the revised recommendations 
“without comment.” 


Mr. Liberman Urges 

More Detailed Action 

Chairman Crump recognized Samuel 
H. Liberman, of St. Louis, who 
vigorously opposed the Committee’s 
recommendations as submitted. “I 
am in agreement with Mr. Ransom,” 
he said, in his statement to the effect 
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that we should be, and most of us 
were, inspired by the messages we 
heard last night. 

“I am in agreement, also, with 
the views expressed, as quoted by 
Mr. Ransom, by Elihu Root that 
lawyers should speak in no uncertain 
tongue. I am in agreement with the 
statements made so often at these 
meetings that lawyers occupy places 
of responsibility in the formulation 
of public opinion as to those matters 
which lawyers by training and tradi- 
tion possess a special competence or 
authority to speak. 

“I am in agreement, too, with 
Judge Ransom’s statement that this 
report has all the vices as well as all 
the virtues of a Committee under- 
taking to pass a collective judgment. 
I am in agreement with the need for 
unity. But I rise to speak at this 
time because we know the doctrine 
in law that an estoppel exists 
against one who does not speak 
where the duty to speak does exist. 
And I feel that my conscience would 
forever estop me if I did not take 
this opportunity to express my dis- 
sent. 


Association Has Usually 
Been Very Specific 


“It has been said that we cannot 
undertake at this time, gentlemen, 
a detailed blueprint of plans. When 
this Association has been confronted 
by matters that it regards to be vital, 
such as the abuses by administrative 
agencies, we have not hesitated to 
express in detail our objections and 
to propose, line by line and word 
by word, our proposed blueprint of 
the remedy to cure what we regard 
to be an abuse. 

“In the years that I have been 
a member of this House, I have heard 
discussions dealing with the great 
infringements upon the liberties of 
American citizens through the abuse 
of administrative processes, and we 
have taken steps to remedy those 
abuses, and those steps have been 
detailed and they have been certain 
and a bill has been introduced be- 
cause we have presented concrete, 
definite proposals. 

“Sometimes I think we forget, my 


friends, that the Declaration of Ip. 
dependence was not merely confined 
to liberty and the pursuit of hap. 
piness, but there was the inalienable 
right to life. Liberty and the pursuit 
of happiness have no meaning for 
our sons and nephews who have died 
in war. Life is the condition 
precedent to the exercise of liberty 
and the pursuit of happiness. Why, 
then, should we hesitate to express 
in detail plans for a world-wide order 
and organization to preserve the lives 
of your sons and mine? 

“This Association has been con- 
sidering for months—last February 
the Section on International Law 
presented concrete proposals, and 
they were presented to the Com 
mittee. I realize that, perhaps, at 
Dumbarton Oaks they cannot pre 
sent concrete plans and proposals 
because there are limitations upon 
governments. But ours, as I under- 
stand it, is the task of leadership. 
Ours is the task to formulate in de- 
tail, and I find in this report those 
old references, this desire to please 
all sides—that we do not favor in 
any shape or manner any form of 
super-state or super-government, and 
then much discussion about ‘sover- 
eignty.’ 


War Will Have Ended 
Before We Can Act 


“Is it beyond the power of an organi- 
zation of American lawyers, skilled 
in the art of draft, to present con- 
cretely a plan that will commit the 
United States to the use of force 
unequivocally and certainly to repel 
aggression? 

“My friends, you will meet here 
in February, that is true, but it is 
the opinion of every man in this 
room that by next February the war 
in Europe will have ended; and im- 
mediately there will be the reaction, 
arid all those who have given lip 
service to the doctrine of interne 
tional cooperation will be seeking 
comfort and shelter in the words of 
this report, that we do not favor any 
manner, shape or form of ‘super 
government.’ 

“This report refers also to @ 
permanent court, permanent judici 
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ry, ignoring completely the fact that 
there is an established permanent 
World Court which, as you heard 
from Judge Hudson last night, has 
already functioned. That, to me, is 
another evidence of an indication of 
achange, of an unwillingness to hang 
to anything definite, concrete or 
tangible. 

“I am satisfied that here in 
this Association, there are enough 
men who can draft a plan which we 
can ask the American lawyers to sup- 
port, that, clearly and without 
equivocation, will commit us defi- 
nitely to the ideals and objectives 
which we seek and which will make 
it impossible for there to be raised 
hereafter the old voices that have 
ever sought to defeat the real hope 
of world order and work peace.” 
(Applause) 

Ex-Judge John L. Vest, of Ken- 
tucky, arose to ask a question, which 
he said was not in criticism of the 
recommendations. He pointed out 
that in the second resolution, it is 
provided that “Such general organi- 
ation for security should include an 
international judiciary, an Exec- 
utive Council or World Council, 
and a representative Assembly, the 
powers of such international organi- 
ation to be subject to the limitation 
that any legislation by it shall not be 
binding upon a member nation until 
such legislation has been referred 
to such nation and it has agreed to 
be bound thereby.” Later in the same 
resolution it is declared that “the 
international organization should be 
empowered, with the use of force, 
where necessary, to maintain inter- 
tational order, prevent aggression 
or acts of war by any nation, and en- 
force the decisions of the interna- 
tional judiciary.” 

Judge Vest said that he thought 
there might be a lack of consistency 
ad harmony between the two 
dauses. The first says that a mem- 
ber State is not bound by an act of 
legislation of the international or- 
ganization until that State accepts the 
Particular act. The second clause 
*emed to him to commit the mem- 
ber State in advance and without its 
fmsent in the particular matter. 


“I am not trying to criticize,” he said, 
“I am not here as a critic. You can 
tell me that I am wrong, and I will 
accept it graciously.” 

Judge Ransom answered that he 
thought there was no inconsistency. 
He said:. “We have to distinguish 
between three things: Legislation, ad- 
judication, and the mandates or 
determinations of the Council with 
respect to preventing breaches of 
the peace or acts of aggression. 

“One of the real problems with 
respect to the cooperation of the na- 
tions in an international organiza- 
tion .is the question of whether 
legislation by the Assembly, for ex- 
ample, shall be binding upon mem- 
ber states without their consent. 

“If a Nation has adhered to the 
international Court, or if obedience 
to adjudication has been made ob- 
ligatory, no reference to and consent 
by the member State is necessary. 
As to administrative determinations 
or mandates of the Council, the con- 
formance or cooperation of a State 
represented in the Council depends 
on the instructions which- it has 
given to its delegate. But I believe 
that it is elementary in international 
law that legislation in the interna- 
tional sphere is subject to refer- 
endum to the member States. We 
have made that clear here; namely, 
that with respect to legislation eman- 
ating from the international security 
organization—and we relate it only 
to legislation—the traditional rule 
of referendum is implicit in our sup- 
port of an organization of that 
character.” 

Judge Vest insisted that while he 
did not wish to be critical, he still 
felt there was a need for clarification. 
“The sentiment which has developed 
through our conference in Chicago,” 
responded Chairman Ransom, “has 
been that all agencies of the inter- 
national organization should be 


utilized ‘and available for the preven- © 


tion of acts of aggression and acts 
of war. That means the Executive 
Council; that means the Permanent 
Court of International Justice, and 
it means the Assembly. 

“Legislation is not a part of the 
process of preventing acts of war. 
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Legislation may deal with subjects 
which would be provocative and 
eventual causes of war; but it is, I 
think, elementary in international 
law and as a matter of policy, that. 
when you come to legislation, the 
enacting of laws or international 
law, no State should be bound by it 
unless that act of legislation is re- 
ferred to and accepted by it. But 
when you come to acts by the Exec- 
utive Council, with or without the 
help of the Assembly, to prevent 
the acts of aggression which would 
spring and flame into war, that isn’t 
legislation; that is administrative 
action. Adjudication or legislation 
may have preceded it and laid the 
foundations for it.” 


Mr. Winslow at First 
Opposes the Resolutions 


State Delegate Francis E. Winslow, 
of North Carolina, came to the dais 
to say that he had been proud of 
and satisfied with the report and 
recommendations of the Committee 
as first filed, but that he did not like 
the revised form of the resolutions. 
“I do not think that the present 
resolutions measure up to the stand- 
ards of the American Bar,” he 
declared. 

Later, after the subject had been 
fully debated, Mr, Winslow sent a 
note to the Chairman of the House, 
which the latter read, to the effect 
that he had decided to vote for the 
resolutions as preferable to a vote 
against them. 


Ex-Judge Thompson 
Opposes the Resolutions 


Chairman Ransom moved separately 
the adoption of the Committee's first 
resolution. This declared for the 
continued consultation, organized 
cooperation, etc., of the United Na- 
tions, and for a unified public 
opinion in support of the stated ob- 
jectives, without partisan divisions 
or differences. The full text of this 
resolution is at page 545 of the 
October Journal. The debate con- 


* tinued to deal with the whole series 


of resolutions. 
Ex-Judge Floyd E. Thompson, of 
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“This resolution does not com- 
mit the American Bar Association 
to anything we have not already com- 
mitted ourselves to three times in 
succession. In August of 1942, we 
declared, by resolution, our position 
of our responsibility with respect 
to the establishment of a system 


Illinois, came to the dais to say that 
“were I consulting my own pleasure 
I would not rise to my feet to speak 
on the pending resolution; but I am 
‘impelled, because of my feeling of 
responsibility to the Bar of America 
and to myself, to say that these reso- 
lutions are, to me, a great disappoint- 


of all nations, sovereign or not sover- 
eign in anybody’s definition, so that § tion 
we may sit around the table and talk and 

about these things. is thi 

“I am for this assembly of del- ican 

egates declaring what the interna. a me 
tional law of the world is and pro. eithe! 
viding for the adoption of a § some 








ment. 


“It is putting it mildly to say that 
I think the American Bar Associa- 


tion is missing the greatest op- 


portunity that has been presented to 


it in our generation and, perhaps, 
as great an opportunity as has been 
presented to the lawyers of America 
since the days when the founding 
fathers were capable and willing to 
express their convictions on any sub- 
ject involving the security of their 
country. I have the greatest respect 
for every member of this committee, 
and I know this product is not the 
best product they can bring to us.” 
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which would provide for the solution 
of international problems by court 


proceedings under law. In March of 


1943, we redeclared to the same ef- 


fect, and in July or August, whenever 


it was in 1943, we said it all over 
again. 

“We had three, separate’ and 
distinct resolutions adopted by this 
House, and then in February of 
1944 we readopted and reasserted 
our convictions. Now this resolution 
says that we reiterate our earnest 
desire that all these things be done. 

“I have a conviction that it is the 
obligation of this Bar Association 


modernized code that will declare 
the law so we will all understand it, 

“There is nothing in this report 
that says we are for that. Are we for 
it or are we not for it? I am for it, 
I am also for the proposition that 
the United States of America will not 
be bound by any declaration of in- 
ternational law until the United 
States has acquiesced in that partic. 
ular declaration, so there can’t be 
any doubt about that. 

“I am for a Council, an Execu- 
tive Council, which will administer 
these matters which can’t be adminis- 
tered, of course, by an international 
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After urging that the House had some time, and it seems to me that Assembly. But I want it said in no “TD 
not had sufficient time to study and _ now is the time, to declare by para- uncertain terms that the United agree 
analyze the resolutions before it, graph and sentence exactly what we States of America will become a part § deadl 
Judge Thompson continued by mean when we say that the United of this organization when it is ment 
declaring that “This report is not a States of America should become guaranteed a permanent place on ocrity 
finished product. It is not what the a part of a world security organiza- that Council because of its necessary out b 
American Bar Association expects in tion. Lest there be any doubt about contribution to the security of it, and this s 
its declaration upon this vital sub- it, I am for a continued collabora- also that it will not be bound by any think 
ject, vital to the peace and security tion of the United States, not only act of the Council until it gives its overn 
of the world, perhaps, but certainly with the United Nations, so-called, consent to be bound by the acts*of your 
vital to the peace and security of the but with all of the nations of the the Council. prese: 
United States of America. world; and I do. not propose to “I am for an international judi- conce 

permit this country to be placed in ciary with a statute which enlarges is po 

Interests of America Are the position of deciding who is peace- its jurisdiction. I am for all these § time 

of First Importance loving and who is a nation. But we things, but I want to say what I am furth: 

“I have lost a little patience with are for the collaboration of all of the for, and I want to say what I am intert 
ill tin iii tin ad thine Sancti peoples of all of the States of the not for. A 
to speak of the interests of the world in devising some means to “Now, this resolution says: “We time » 
Uislend States Ot Auierica. he iscom Prete order and security under deem it unnecessary to establish a by sa 
mitting some sort of treason. The law. world State.’ Would we consent to “T 
subject of first interest to me is the “IT am for an international As- it if it were necessary? What do poke. 
Efiahied Gentes al’ Adnerics. 3 tink ink sembly of delegates from the nations you mean when you say ‘it is ut that 
terested in the world and all parts of the world. Of course, to say they necessary to establish a world State? Himes 
of the world, and I hope that all of are all of equal sovereignty is just That certainly carries the connota: ganiz: 
the peoples of the world shall enjoy plain poppycock, and we know it, tion that if somebody told us it were # are w 
the same happy privileges we enjoy and we ought to quit using these necessary, we would establish one; § peopl 
in this country. But we shall not fancy words. Two-thirds of the so- and we would become a colony of on th 
bring to the people of the world the called nations of the world—and that world State, and nobody in this § State 
‘ peace and security enjoyed by the there are supposed to be seventy- House is for any such thing. every 
citizens of. the United States of three of them—are simply States by “T tell you, my friends, this will to be 
America by destroying the one coun- _ sufferance, buffer States, and what be a disappointment to the American 7 “T 
try that protects their peace and have you. There are not more than people, and every local bar associa- of tk 
security every time they get into a twenty-five sovereign nations in the tion in this country and every state 9 that 
mess. * world. But I am for collaboration bar association that is looking t shall 
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this House for guidance and diréc- 
tion will throw this down in disgust 
and say: “What sort of leadership 
is this we are getting from the Amer- 
ican Bar Association?’ Are we-to be 
a mere organization to criticize and 
either approve or condemn what 
somebody else does for us at some 
other time? Are we going to take a 
position on this thing? It is said 
here that we are for the continued 
agreement of the United Nations. 
Agreement on what? The United 
States of America and the British 
Commonwealth and China are in 
agreement that we ought to lick 
Japan, and the United States of 
America and the British Common- 
wealth and Russia are in agreement 
we ought to lick Germany. What 
else are we in agreement on? We are 
not in agreement, among the so- 
aalled United Nations, that we ought 
to lick Japan. 

“Now this thing of ‘continued 
agreement.’ Agreement is the most 
deadly thing in the world. Agree- 
ment brings about moribund medi- 
ocrity. I hope we can disagree with- 
out being disagreeable, and I hope 
this subject will be debated. If you 
think this is a matter to be decided 
overnight, then your conception, of 
your responsibility to those you re- 
present in this House is not my 
conception of it. I do not think it 
is possible for this House at this 
time to act intelligently upon our 
further participation in a so-called 
international organization.” 

At this point Judge Thompson's 
time was extended, and he continued 
by saying: 

“I don’t want to prove a pig in a 
poke. I want to know what it is 
that I approve. We have said three 
times we want an international or- 
ganization, but never said what we 
are willing to have. The American 
people are entitled to have our views 
on that subject, and I am ready to 
state my views on it, and I think 
évery member of this House ought 
to be ready to state his views on it. 

“If we do not write a blueprint 
of the international organization 
that the United States of America 
shall become a part of, then less ex- 


pert hands than ours will write it, 
and it will be too late. Then the 
plea will be made in this House, 
when we start to debate whether or 
not we are going to approve some- 
thing that somebody else has agreed 
to, without our advice, that we are 
bringing about disunity, that we 
ought to approve anything they 
bring to us. I can hear the argument 
being made right now. That isn’t the 
way our forefathers acted. That isn’t 
the way the men that carved. out the 
United States of America stood up 
when they were called upon to meet 
the test of what éheir declarations of 
principles should be. They risked 
their lives and their fortunes that we 
might live in this free land of ours. 
But what are we risking? We are not 
risking anything except the ridicule 
of the people of this country, and 
we are certainly going to get that 
when we pass out this as the decla- 
ration of the American Bar Asso- 
ciation. 

“I understand that we are called 
upon to lead. I do not think that we 
can permit international anarchy to 
continue any longer. I do not think 
we can be complacent with these gen- 
eralities that we have been indulging 
in. Complacency sometimes comes 
dangerously close to complicity. I 
think if we are silent and do not lay 
out the program that the American 
lawyers believe in, and some program 
is adopted which does impair the 
security and the independence of the 
United States of America, we have 
then failed in our duty. 

“All this business about sover- 
eignty in this document is, of course, 
sound, but it is certainly a definition 
that lawyers ought not to be proud 
of having drafted. It ought to be in 
the form of a definition and not a 
speech. 

“Of course, the United States of 
America is a sovereign nation, has a 
right to join in any organization it 
wants to. There can’t be any debate 
about that, it seems to me. But so 
should the sovereign people of the 
United States of America declare 
what their position is on these mat- 
ters and what we will agree.to and 
what we shall not agree to.” 
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Judge Miller Replies to the 
Arguments in Opposition 

For the Committee, Judge Frederic 
M. Miller, of the Supreme Court of 
Iowa, opened the reply to the con- 
tentions which had been made in 
opposition to the resolutions. He 
first pointed out that, expressly to the 
contrary of Mr, Liberman’s state- 
ment that the resolutions did not 
mention and favor the existing Per- - 
manent Court of International Jus- 


' tice, the fourth resolution makes the 


strongest kind of a declaration in 
support of the continuance of that 
Court, by name (October Journal, 
page 546). 

Judge Miller next pointed out 
that Mr. Liberman had criticized the 
resolutions as failing to call for the 
use of force, if need be, to prevent 
breaches of the peace and acts of 
aggression, whereas the fact is that 
the second resolution (October Jour- 
nal, page 545) contains an express 
declaration for such a use of force, 
which Mr. Vest has read to the House. 

“Mr. Thompson objected to the 
term, ‘peace-loving nations’”, said 
Judge Miller, “and -that term has 
been eliminated in our redraft. Mr. 
Thompson has opposed other res- 
olutions, so that he and I are not in 
an unfamiliar spot at this moment. 

“I would like to have the House 
know the position of this Com- 
mittee, which has worked hard and 
long, ever since it was appointed. 
This country is in the position, 
militarily speaking, of making a 
strategic advance toward an ob- 
jective. In making a strategic ad- 
vance, you keep your body together. 
When you reach the proximity of 
your objective, you deploy into tac- 
tical formation. If you deploy too 
soon, you weaken your forces and you 
court disaster. 

“We are of the opinion that the 
time has not yet come when the 
American Bar Association should 
proceed to a tactical deployment on 
details of this permanent organ- 
ization. The picture is not yet clear, 
and it would take the wisdom of the 
wisest seer to see the future and to 
be able to discern the mechanics that 
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will be necessary to solve the prob- 
lem as the situation becomes more 
clear. And none of the members of 
this Committee accords to himself 
the wisdom to see that which no one 
else can see at the present time. 

“We therefore adopted the tac- 
tics of making a strategic advance, 
and we have taken the position that 
it is not yet time to deploy by a de- 
tailed chart of what all the mechanics 

* of this organization will be. 


Present Resolutions Take 
Advanced Ground 


“Mr. Thompson says that in these 
resolutions we have done nothing 
which the House has not heretofore 
done. I challenge that statement. 
The House has previously declared 
in general terms, but we now pro- 
pose to declare in more specific terms 
in a number of details. 

‘“For the first time we definitely 
ask to commit this Association to 
the use of force for the enforcement 
of its judgments of the international 
courts and to enforce the action of 
the executive branch of the inter- 
national organization, to prevent 
acts of aggression. 

“For the first time we declare that 
any legislative action will not be 
binding until it has been referred 
back to the nations and they speci- 
fically agree to be bound thereby. 
For the first time we have under- 
taken to answer in specific language 
the argument that is made by many 
that to join any organization means 
a forfeiture of sovereignty. 

“We have undertaken to show, 
as was eminently explained last 
night, and will be again explained by 
Judge Phillips tomorrow, that the 
exercise of the right to join such 
an organization does not constitute 
the release or loss of any sovereignty 
but constitutes the exercise of the 
sovereign rights of a nation. 

“Any treaty of peace, any treaty 
of any kind, has some effect upon 
the rights of a nation, but ii is ex- 
’ ercising the right of sovereignty to 
make that treaty. This is a project 
which will have to be worked out 
by treaty, and the very making of 
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that treaty is an exercise of sover- 
eignty; and we have endeavored to 
point out that the kind of treaty 
we hope to see will be the kind of 
a treaty which will preserve sover- 
eignty by making it impossible, as 
far as humanly possible, for any na- 
tion to challenge the sovereignty of 
another nation, because, as we have 
learned, any challenge to the sover- 
eignty of any nation challenges the 
sovereignty of all nations. 

“Right now the sovereignty of 


‘this country is challenged. It was 


challenged when Germany declared 
war upon us. It was challenged at 
Pearl Harbor. When We went to 
war, our sovereignty was in jeopardy. 
We say it is better far to enter into 
an organization which will preserve 
sovereignty than it is to continue in 
the present situation where sover- 
eignty is always open to attack. 


Resolutions Go Farther than 
Previous Action as to World 
Court 


“We have also gone farther than 
before in reference to the establish- 
ment of an international judiciary. 
And tomorrow afternoon you will 
have presented to you a resolution 
of the Section on International Law 
which I think our Committee agrees 
to as now drawn but did not agree 
to heretofore, which amplifies the 
recommendations of this Committee 
in regard to the judicial system. 

“Then we say: “The American 
Bar Association does not at this time 
undertake to recommend or pass 
upon further details of the desirable 
international organization, but pre- 
fers to put and keep its emphasis 
upon unity of support for the ac- 
complishment of the objectives stated 
in these resolutions.’ May I reiterate: 
That is a definite pronouncement of 
our decision that we are not yet 
ready to deploy. I think our decision 
was right, 

“Now we come to this proposi- 
tion: Our committee has worked 
long and hard. We regret that our 
report could not be printed sooner, 
but you gentlemen know that the 
situation has been changing, chang- 


ing rapidly, and was changing at the 
very time we were meeting in New 
York a week ago to agree upon the 
final draft of this report. It js 
changing now. Those were the dif. 
ficulties under which we labored, 
I am sorry that our results were 9 
unsatisfactory to Mr. Thompson. | 
have hopes, however, that they may 
meet with the approval of this As 
sociation, and, if for no other reason, 
the American Bar Association should 
speak. It cannot remain silent at 
this meeting. . 

“I hope that if there are any | 
changes which should be made, they 
will be made, so that this House can 
now speak for the American Bar As- 
sociation and not remain silent. 

“I commend again the work of 
the Committee. I think that when 
you understand the problem we were 
up against and the theory we tried to 
follow, that we have done the best 
we could, and I think we have made 
a contribution. But I earnestly ask 
the House to speak now, and I sin- 
cerely hope that the recommenda- 
tion that has been made will also 
be carried out, that a Committee of 
this kind or an agency of this kind 
will be continued, because I think 
that, when we meet in February or 
March, we can speak further, be 
cause the situation will be much 
more clear. 

“I think we have announced prin- 
ciples that this House should adopt. 
I think that they are principles that 
this House should support. I think 
they are principles which will make 
a decided contribution to the solu- 
tion of the problems now facing this 
country and the world.” (Applause) 


Former President Sims 
Advocates Action 


Former President Henry Upson 
Sims, of Alabama, asked for the text 
of the various resolutions adopted 
by the House in 1942 and 1943 and 
on February 29, 1944. These were 
read to the House by Chairman 
Ransom. “None of us has anything 
but approval and appreciation for 
what this Committee is trying to do,” 
declared Mr. Sims. “The only ques 
tion I see now is whether we must 
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today accept the resolutions which 
the Committee has tendered, and 
which I am not in accord with, be- 
cause, like some of the gentlemen 
who have spoken, I think they are 
not full enough, or whether we 
should postpone this matter until 
the January or February meeting to 
enable them to make it fuller. 

“The objection to that is that 
matters are moving so_ rapidly 
abroad that we may find ourselves 
past the swell of the tide and will 
not have been of sufficient value in 
stating the position of the Bar. I 
realize the Committee’s position in 
that. At the same time, we don’t 
want to declare ourselves as advo- 
cating inconsistencies. 

“I have never been convinced, 
since Mr. Justice Roberts wrote his 
excellent article, in June of a year 
ago, in the American Bar Associa- 
tion Journal, that it is possible to 
have a security organization to main- 
tain peace without surrendering 
sovereignty. I don’t think -these 
gentlemen regard the views of the 
Committee as avoiding the dilemma. 
They say they desire to emphasize the 
right of the American people to have 
any legislation (and, of course, the 
resolution does not state what is 
legislation) referred to them, and yet 
we recognize the necessity to have 
force when.the convention of nations 
decides, or the Council acting for 
them decides, that it is necessary to 
do something to preserve peace. 

“To me, it is practically impos- 
sible to go as far as it is necessary 
to go to define clearly the position 
of any member of the American 
Citizenship in that dilemma. We 
don’t want to go too far, and we 
don’t want to stop short. I, there- 
fore, am inclined to advocate the 
Committee’s report, as apparently 
nothing definite has been declared 
by this body beyond the extent of 
saying that we favor an international 
Council. I don’t think, unless we are 
going to continue this Association's 
meeting for a week and allow the 
Committee to draft something which 
will suit a large majority of us, we 
can go very much further than the 
Committee has gone.” 


Charles M. Hay Supports 
the Resolutions 


Chairman Crump then recognized 
State Delegate Charles M. Hay, of 
Missouri, a member of the Com- 
mittee, who continued its reply to 
the arguments advanced against the 
resolutions. “I think that what we 
ought to do,” he said, “in order to 
make certain that we think clearly 
on what is before us, is to differen- 
tiate between the principles stated 
and the verbiage used in stating 
those principles. 

“I can well understand how gen- 
tlemen here might well feel that 
these recommendations and _ this 
report could have been stated, per- 
haps, more succinctly and by the 
use of a fewer number of words. 
Frankly, I had that feeling myself as 
a member of this Committee. But 
I did not consider, when we came 
finally to endorse or adopt this re- 
port as a Committee that, after all, 
that was the vital thing, so long as 
we had stated correctly our views 
and position. I think that what we 
ought to center our minds on at 
this moment is what it is that the 
Committee recommends we stand 
for, as matters of fundamental princi- 


ple and policy. 


Definiteness of the Resolutions 
ls Summarized 


“What are the things to which we 
are asking you to commit this As- 
sociation? If we are in accord upon 
those things, then I think we ought 
to adopt the report, however much 
we may feel that we could have 
stated the matter differently. 

“What are those things? First, 
we recommend that we commit our- 
selves to the establishment of a gen- 
eral organization of the nations, 
a general security organization of 
the nations, of which the United 
States shall be a member. That is 
the first; I think it is a very definite 
proposition. That is possible of rais- 
ing very definitely.an issue in the 
minds of the American people, an 
issue, indeed, over which we fought 
some twenty years and more ago, 
with great earnestness and bitterness. 
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“There were those, on the one 
hand, who did not want the United 
States of America to be a member of 
any international organization. We 
wanted to go our own way. Yes, we 
wanted to collaborate with other 
nations; we wanted to confer; we 
wanted peaceably to discuss disputes 
and attempt to settle them; but we 
did not want to beome a member 
of any general international organ- 
ization. But we are asking that we 
commit ourselves now to that very 
definite proposition. 

“Second, we are recommending 
that we commit ourselves to the sup- 
port of a proposal to maintain an in- 
ternational judiciary as an integral 
part of the international organiza- 
tion. There is nothing uncertain 
about that. We ask that we commit 
ourselves to it. 

“Third, we ask that we commit 
ourselves to the support of the estab- 
lishment of an Assembly represent- 
ative of the nations. . 

“Fourth, we ask that we commit 
ourselves to the support of the estab- 
lishment of a Council for the use of 
the nations. 

“Fifth, we propose that we com- 
mit ourselves to the support of the 
principle that, when necessary, force 
should be used to prevent acts of 
aggression and acts of war, and to 
carry out the mandates of the judi- 


ciary. 


Rejection of These Resolutions 
Would Be Misunderstood 

“Those are the things that.we are 
asking that we commit ourselves to 
here—very definite things. May I 
say to you, gentlemen, lest I forget 
to make this observation later on, 
for it is on my mind: We may, be- 
cause we don’t like the verbiage or 
the way these propositions are 
stated, reject this report, but the 
people of this country will not un- 
derstand that we rejected them on 
account of verbiage. The people of 
this country will understand, or be 
led to understand by diligent prop- 
agandists, that we rejected a com- 
mitment of ourselves to a general in- 
ternational organization, to a World 
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Court, to an Assembly, to a Council, 
and to the use of force. That is what 
is confronting us at this moment. 

“It is true, as Judge Thompson 
has said, that we have heretofore 
adopted a resolution which com- 
mitted us to support of the setting 
up of an international order based 
on law. That was the extent, as I 
recall it, of our commitment at that 
time. He seems to object to our 
re-asserting our position. We may 
understand why we do not re-assert 
our position, but the country will 
not understand. It will be looked 
upon as a weakening on. our part, 
because we do not stand affirmatively 
for the things we stood for some 
months ago. 


















































Commitment to the Use of 
Force to Prevent Aggression 
“I see no reason in that for a rejec- 
tion of a re-assertion of our position. 
Furthermore, as Judge Miller has 
pointed out, we have never before 
committed ourselves, or proposed 
to commit ourselves, to the support 
of the use of force in the manner in 
which it is suggested in the resolu- 
tions that we commit ourselves at 
this time. 

“So, gentlemen, I think we 
should think most seriously about 
what we do at this moment. As has 
been stated here, we are in the midst 
of a developing situation. Confer- 
ences are being held; progress is 
being made. If we, as the represent- 
atives of the Bar of America, can 
be instrumental in carrying public 
sentiment along with the developing 
situation, establishing in the senti- 
ment and minds of the people of this 
country a determination that, before 
the war’s end has come, we shall 
have a general international organi- 
zation, we shall maintain an inter- 
national judiciary, with an Assembly 
and a Council, and shall have avail- 
able force with which to preserve 
the peace of the world, we shall have 
made a great contribution. 


Adoption of Resolutions 
Will Lead the Way 


“Judge Thompson has suggested it is 
the province of the lawyers to lead. 
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Yes, to lead, and that is what we are 
attempting to do in this resolution. 
We are trying to lead in concert with 
others who are giving thought and 
devoted attention to this, so that 
when we come to the consideration 
of the details of any international 
organization plan, there will be a 
sentiment that is so insistent that 
some kind of an organization be 
established, that they who work out 
the details dare not fail. 

“I know that it would be advis- 
able if we could, by the waiving of 
some magic wand or by other process, 
work out now the details of an or- 
ganization, but we are practical men. 
We know that some of the most 
tragic failures that happen in the 
course of human events occur when 
men agreed upon the general propo- 
sitions cannot agree upon details. 

“No more tragic thing, gentle- 
men, could happen than for us, by 
undertaking to deal in specifics here, 
raise issues that could be presented 
to the country as a disagreement over 
details, but which down beneath is 
a disagreement over fundamentals. 
I know the possibilities of under- 
taking to make a fight over a funda- 
mental, but ostensibly making the 
fight over a detail. 


Tragic Results of Division 
on Details 


“I have been devoted to these propo- 
sitions from the days when we fought 
to save the world from the begin- 
nings of the catastrophe that has 
come upon us at this time. Then 
gentlemen claimed to be in favor 
of the great fundamentals, but they 
fought over details, and the blood of 
our boys is paying the price of that 
fight today. 

“Furthermore, gentlemen, we are 
dealing with this question at a most 
sensitive time in this country. We 
are all deeply conscious of the fact 
that we are dealing with these prop- 
ositions during a presidential cam- 
paign. And I want to lift my voice 
here now to the leaders of both 
political parties, for the discretion, 
the sense of balance and of fair 
play, that has been used up to this 
time, in undertaking to prevent the 


projection of this question into 
partisan politics. And this Com. 
mittee is of differing political faith, 
I never was associated closely with 
as many rock-ribbed Republicans in 
my life (laughter) as I was on this 
Committee. We got together. This 
doesn’t go quite as far as I would 
like to go, but I take so much joy 
in having them go as far as they 
have gone on this matter that I am 
willing to go this far. (Laughter) 

“Gentlemen, there are various 
steps in this. We are not going as 
far as my beloved friend, Sam Liber- 
man, has suggested we should go, not 
as far as I personally might want to 
go; but, under God, what we are 
looking for, gentlemen, is the ulti- 
mate result of this thing, if, step by 
step, patiently and in forbearance we 
can move forward until, when the 
day comes to come to grips upon 
mere mechanics and details, we have 
such an overwhelming sentiment in 
this country that no man, I repeat, 
will dare let differences over mere 
details keep him from going forward 
to accomplish: the great result. 


The “Sovereignty” 
of This Nation 


“One other: word and I am done, 
Something has been said about pre- 
serving the sovereignty of this coun- 
try. O God, if we could have pre- 
served the sovereign free will of this 
country, if, during the past two and 
one-half years and more, we could 
have been free to do as we would, 
would we be baptizing the soil of 
Europe with the blood of our boys 
and sending the rivers running red 
to the sea? Would we have listened 
to an eminent gentleman last night 
who spoke with the fervor of an 
evangel ordained by Almighty God, 
who had lost a son in this conflict? 
Talk about exercising sovereignty— 
we have been bowing to the sover- 
eignty of aggressors who determined 
for us that we should fight. 

“I want to see us restore our free- 
dom to live the life of peace to 
which we are traditionally com- 
mitted in this country. I want to see 
us assert our sovereignty to bring 
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about accord, to chart the ways of 
peace, to lead mankind to that day 
when some generation of children 
can be born who are not, at birth, 
consigned to the hell of war.” 


Mitchell B. Carroll Speaks 
for the Section 


Mr. Hay’s impassioned plea that the 
House support practicable steps for 
aworld organization based on peace, 
justice and law, evoked hearty ap- 
plause. Mitchell B. Carroll, chair- 
man of the Section of International 
and Comparative Law, then took the 
dais to declare that the Section saw 
in the submission of the resolutions 
“a great day of vindication.” 

After recounting the various 
resolutions which the Section had of- 
fered to the House, some of which 
had been adopted, Chairman Car- 
roll said that the report “represents 
tremendous progress over the steps 
which the House has taken over suc- 
cessive years. In trying to meet some 
of the criticisms, the qualms about 
sovereignty, this Committee has ren- 
dered a great service. “It has 
prepared a report which will be read 
by many people, and it will give 
great reassurance to the people of 
this country who are representing 
us at the Dumbarton Oaks Confer- 
ence. The issuance of this report at 
this time, bespeaking the unified at- 

‘titude of the Bar of America, will 
be a tremendous source of encourage- 
ment to the officials of this country 
who are doing their best to outline 
the type of organization in which we 
are willing to participate on a per- 
manent basis. 

“The Section of International 
and Comparative Law, therefore, has 
authorized me to approve in prin- 
tiple the proposed resolutions™hat 
are now before you, from the Com- 
mittee of seven. We take some ex- 
ception to those which have been 
held in reserve because we feel that 
it may not be quite fair to the Sec- 
tion. But, limiting my remarks to 
these basic resolutions, I .am happy 
to state that the Section of Inter- 
National and Comparative Law unan- 
imously approves in principle the 
work of the Committee of seven and 


felicitates it for the splendid task 
it has performed.’? (Applause) 


Resolution No. 1 Is Adopted 


As the House seemed ready to vote on 
the various resolutions, Chairman 
Crump then called on Judge Ran- 
som to close the debate on the first 
resolution. 

“I think the debate has proceeded 
sufficiently on Resolution No. 1,” 
replied Chairman Ransom, in waiv- 
ing his right to close, for the Com- 
mittee. 

Resolution No. | was then put 
to a vote and, was adopted by the 
House, with some votes in the 
negative. 


Resolution No. 2 Is Amended > 


and Adopted 


Chairman Ransom moved the adop- 
tion of the more _ controversial 
second resolution. Stuart B. Camp- 
bell offered an amendment which, 
after discussion with the Committee, 
he asked to have added at the end of 
the resolution, in the following form: 

“That this Committee be con- 
tinued and directed, in conjunction 
with the Section of International 
and Comparative Law, to study and 
report to the Association a plan or 
plans for effectively suppressing acts 
likely to lead to breaches of the in- 
ternational peace and for the pre- 
venting of acts of national aggres- 
sion, trespass, or violation of inter- 
national agreements, as well as to 
execute the orders of any general 
international organization and to 
enforce the decisions of the inter- 
national judiciary.” 

The Committee accepted Mr: 
Campbell’s amendment, and it was 
adopted. Resolution No. 2, as 
amended, was then put toa vote and 
was adopted, with some votes in the 
negative. 


Resolution No. 3 Is Adopted 


After the adoption of the third 
resolution had been moved, Albert 
C. Hirsch, of Pennsylvania, offered 
an amendment to strike out the first 
sentence, in relation to “sovereignty.” 


He expressed the opinion that the 
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attempted definition “begs the ques- 
tion on which we are voting.” 

After Mr. Hirsch’s amendment 
had been seconded by Bernard J. 
Myers, of Pennsylvania, and Chair- 
man Ransom had explained the 
Committee’s reasons against it, the 
amendment was put to a vote and 
was defeated. 

Resolution No. 3 was then put to 
a vote and was carried, with some 
votes in the negative. 


Resolution No. 4 Is Adopted 


The Committee’s Resolution No. 4, 
in behalf of an international judi- 
ciary, was next put to a vote and 
was adopted, with a few votes in the 
negative. 

The resolution embodying a 
further recommendation of the 
Committee, to the effect that lawyers 
and bar associations take the lead in 
bringing about public discussion and 
an informed public opinion on this 
subject, etc., was next put to a vote 
and was adopted, with a few votes 
in the negative. 

The full text of each of the 
resolutions, in the form in which 
they were adopted, was published on 
pages 545 and 546 of the October 
Journal, to which readers may refer. 

In concluding the report of 
the Committee, Chairman Ransom 
moved “that the proper officers of 
the Association be authorized to 
transmit copies of the resolutions 
and the report to the appropriate 
members of the legislative and ex- 
ecutive branches of the government.” 
This was adopted. 

Action upon a resolution from 
the Section of International and 
Comparative Law, to implement 
further the Resolution No. 4 which 
had been adopted as to an inter- 
national judiciary, was deferred until 
the following day, when the Section’s 
resolution was also adopted. 


Consideration of Treaty 
with Mexico ls Resumed 


The House then took up its second 
order of business for this special 
session. Chairman Sylvester C, 
Smith, Jr., of New Jersey, for the 
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Committee on Administrative Law, 
asked that Dean Roscoe Pound, a 
member of the Committee, be given 
the privileges of the floor. This was 
voted. 

“The matter on which I wish to 
speak to you has nothing to do with 
.the general subject of this treaty,” 
declared Dean Pound. “The gen- 
eral subject, the adjustment of 
water rights as between the United 
States and Mexico, with reference 
to three international streams is, of 
course, quite outside the jurisdic- 
tion of our Committee. We wouldn’t 
presume to interfere on a subject 
of that sort; but this treaty is, so far 
as I can find, and I have examined a 
great many treaties as to boundaries 


of waters, absolutely unique and - 


without precedent in the way in 
which it subjects the rights of Amer- 
icans with respect to some of the 
most important forms of what we 
can fairly call property, in some of 
our states, to the absolute, unlimited, 
unchecked power of a single com- 
missioner. 

“In all the extremes of adminis- 
trative absolutism with which I have 
come in contact in the seven years 
since I was appointed to look into 
this matter, on your Committee on 
Administrative Law, I haven’t en- 
countered anything which goes so 
far in the direction of subjecting the 
rights of individuals to an absolute, 
unlimited, unchecked authority. It 
seems to me to develop administra- 
tive absolutism to the nth power. 


Roscoe Pound Analyzes 
the Treaty 


“What is it I am speaking about? 
The commission which is to carry out 
this treaty is composed of one Mexi- 
can commissioner and one American 
commissioner. If they don’t agree in 
the carrying out of the treaty, there 
is a provision for an umpire, and 
there are other provisions that don’t 
concern us. But all the carrying out, 
all the execution of the provisions of 
that treaty Within the United States 
are committed to the American com- 
missioner, subject to no review, sub- 
ject to no responsibility except there 
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is a certain provision for a responsi- 
bility to whom? ‘Fo the Secretary of 
State. 

“Furthermore, the interpretation 
of the treaty, the interpretation as to 
its effect upon the individual rights 
of individuals having valuable prop- 
erty rights—water rights, which are 
the most important form of property 
in many of our states—the inter- 
pretation of the treaty is left ab- 
solutely, so far as the effect upon 
American property owners is con- 
cerned,to this commissioner. He is to 
interpret it; he is to carry it out; he 
is to execute its provisions or any 
provision of any sort. 


Absolute Powers Over Waters 
and Water Rights 


“Let me tell you what that means: 
We don’t sometimes realize there are 
parts ‘of this country where rainfall 
is not what might be desired from an 
agricultural point of view, not 
merely a matter of power, but for 
all purposes. If there is a deficiency 
in the amount of water, it becomes 
necessary to deal with water in an 
entirely different way from that 
with which we are familiar in com- 
mon law. 

“In common law, an owner has, 
as an incidence of his ownership, the 
right of making reasonable use of 
water but where there are these 
deficiencies in the amount of water, 
if one man made a useful use of the 
water, nobody else perhaps could. 
So there has to be a very different 
way of dealing with the matter, not 
by thinking of the right to use the 
water as an appurtenance of the 
ownership of riparian land, but 
rather, a scheme of making possible 
the use of the water, not as pro- 
prietorship or ownership of the water, 
but a valuable right to make a use 
of it subject to, in most of our states 
today, a certain engineering or ad- 
ministrative commission of some sort 
which determines how and when one 
is able to avail himself of the right 
to make the use of the water as he 
has appropriated it. 

“This treaty allocates a certain 
amount of water to Mexico, and if it 
should turn out that, for some defi- 


ciency in some particular year there 
weren't enough water so that Mexico 
could receive what it is allocated, 
what is to happen? There is com 
plete, final authority, says this 
Treaty, in this commissioner to deter. 
mine what is to be done to execute 
the Treaty. 

“This Treaty calls for a certain 
amount to be awarded to Mexico, 
How that shall be carried out is ab 
solutely in the power of this com. 
missioner. What is he going to do? 
The Treaty doesn’t suggest any 
policy, any principle, any rule by 
which he can determine who of all 
those who have water rights is to 
supply this deficiency or how it 
might be prorated among them. 


This Treaty Is Alarmingly 
Different 


“If you look at the Canadian Treaty, 
the Treaty with respect to interna- 
tional streains as between us and 
Canada, there is a careful provision 
of the policies that shall govern the 
International Waterways Commis- 
sioner. Here there is not a syllable of 
suggestion of policy. But we do have 
a suggestion of policy that to me is 
very alarming, in an article or 
pamphlet written by the principal 
proponent of this treaty, in which 
he tells us something that I want 
to read to you, about what is liable 
to be the policy in the way of dealing 
with this situation that I have de- 
scribed. Let me read you what Dr. 
Timm says: ‘. . . all existing irriga- 
tion, drainage, flood control and 
power projects in these river systems 
should be nationalized and all such 
future projects should be undertaken 
by the respective national govern- 
ments. Privately owned utilities 
and ‘irrigation companies should be 
excluded altogether; and present 
ownership by local governments, 
wherever it exists, should be replaced 
by national ownership.’ 

“Notice what that means. That 
is not in the Treaty, but that is the 
policy that is proclaimed by the 
gentleman who is chiefly advocating 
it and who I believe had a great deal 
to do with drawing it up. 

“The proposition seems to me 
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come to this: that, if there is a 
shortage—and such things happen 
continually—where water has to be 
apportioned, the use of water has 
to be apportioned, the policy by 
which this treaty is to be executed 
will be one of turning over not mere- 
ly all private water projects and 
water rights but municipal govern- 
mental, state governmental, state 
district projects, every sort of enter- 
involving the use of water, so 
that there shall be only a nationally 
controlled use of the water. 


Such Things Should Be Pro- 
posed Only Through Legislation 


“| suggest to you, gentlemen, that, 
ifwe are going to come to a national 
wcialistic policy with respect to 
water rights, it ought to be done 
through legislation or, perhaps, con- 
situtional amendment, and not by 
the unchecked authority of an ad- 
ministrative decree. 

“It seems to me, as I read this, 
the statement is that there is to be 
acomplete control of the execution 
of this treaty in this commissioner. 
There is nothing guiding how he 
shall exercise it, but a very clear 
uggestion he is going to exercise 
itto bring about a very important 
economic change in our polity, and 
something, it seems to me, that the 
communities in the different parts of 
the country that own their own and 
control their own water systems may 
very likely, when their attention is 
aalled to it, want to object to. 

“There are a great many things 
here I might call your attention to, 
but I have spoken of what seems 
to me to be really fundamental. As 
Isay, the Canadian Treaty of 1903 
provides for a commission that 
simply makes recommendations to 
governments on each side of the 
line. The commission set up in 1909, 
with their certain apportionment or 
allocation of the waters, provides 
that the execution of the Treaty on 
tach side shall be a matter for the 
tespective governments, according 
to their own laws, and dealt with by 
their own legislation. But here 
isn’t a matter of the laws of any of 
the states or even the laws of the 


United States, It is a matter of the 
will of the American Commissioner 
exercised, subject to no judicial re- 
view, exercised subject to no check 
or control. If he has a responsibility 
to anybody, it is only to the Secretary 
of State. 


Unlimited Powers of 
the Commissioner 
“The commissioner is empowered by 
this statute, of his own will, with- 
out any regulation, check or author- 
ity from anybody or anything but 
the treaty, to set up all kinds of 
projects, power projects, irrigation 
projects, to have dams and works and 
everything of that sort, and, for that 
purpose, he has certain powers of 
condemnation of property. But that 
Article 23 of the Treaty is one of the 
most adroitly drawn propositions I 
ever read. It provides very carefully 
for condemnation of all the physical 
properties, the dam, the irrigation 
ditch, the right of way, and so forth, 
but it doesn’t say a word about the 
thing that is really fundamental in 
the Western States, and that is the 
right to have that water. 

“A man can use water, under the 
system that prevails in that part of 
the country, not on a riparian tract 
but on any tract where he can use it 
beneficially. Condemning the partic- 
ular tract where you have a dam or 
a ditch, or something of that kind, 
doesn’t breach his right. There is 
no provision for condemning the 
right, and I don’t think it was in- 
tended there should be, for this 
reason: It isn’t necessary for the 
commissioner, in order to destroy the 
water right, which is the valuable 
thing, to condemn anything. All he 
has to do is to say: ‘In order to carry 
out the provisions of the Treaty and 
give Mexico a full amount of water 
to which it is entitled under the 
allocation, you can’t use the water.’ 
There is no judicial review, no re- 
view of any kind, no policy as 
declared in the Canadian Treaty, but 
the suggestion of the policy that it 
is going to be used to destroy all 
local governmental, municipal, all 
private ownership and exercise of 
water rights. 
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“I say to you, gentlemen, if we 
are going to come to a national 
socialism of that kind, I think there 
are better ways to come to it than to 
turning the absolute control of the 
water resources of important states 
over to the uncontrolled administra- 
tive absolutism of one commis- 
sioner.” (Applause) 


Revised Form of 

Resolution Is Offered 

At this point Chairman Smith 

read the House a revised form of the 

resolution which his Committee had 

submitted at the opening session. 

With the changes which had been 

made for its improvement, through 

conferences had with members of 
the House, the resolution read: 

Wuereas, there is pending before 
the Senate of the United States 
for ratification a treaty between 
the United States and Mexico which 
provides, among other things, for the 
administrative determination with ap- 
parent finality of all disputes and 
private rights in connection with the 
execution of provisions for the ap- 
portionment of waters of the Rio 
Grande, Colorado, and Tia Juana 
Rivers and the operation of public 
works, 

THEREFORE, BE IT RESOLVED, that 
the House of Delegates of the Amer- 
ican Bar Association disapproves the 
creation by international treaty of a 
domestic administrative agency exer- 
cising legislative and judicial powers 
respecting persons and property 
within the territorial limits of the 
United States without preserving 
legislative control or judicial review. 

Be 1T FurtHer Resovven, that the 
Special Committee on Administrative 
Law of the American Bar Associa- 
tion is hereby ‘authorized to present 
the views of the Association to the 
Foreign Affairs Committee of the 
Senate of the United States (this is 
a change) urging preservation of the 
normal legislative and judicial con- 
trols upon the application of the 
proposed treaty or regulations made 
in pursuance thereof to persons and 

within the territorial limits 
of the United States. 


J. Early Craig 

Opposes the Resolution 

“I come from one of the basin states 
of the Colorado River,” declared 
State Delegate J. Early Craig, of 
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Arizona. “This treaty concerns prin- 
cipally the states which lie in the 
basin of the Colorado River and the 
Rio Grande. The representatives 
of these states who are here present 
from the basin of the Colorado 
River were taken by surprise yester- 
day by having laid on our desk these 
resolutions, together with a brief at- 
tached to a copy of the treaty—a 
brief by the Attorney-General of 
California. 

“I confess that I myself am prob- 
ably at fault for not having studied 
this Treaty more carefully, this 
Treaty which is the most vital thing 
for the people of our state and the 
other states in the basin of the 
Colorado River. This Treaty is the 
culmination of over twenty years of 
controversy and negotiation, finally 
resulting in agreement at the confer- 
ence with the State Department— 
agreement entered into by the repre- 
sentatives of all of the basin states 
except one. 

“In spite of the distinguished 
character and undoubted learning of 
the gentleman who has addressed 
you at the opening of this debate, 
the lawyers of our state and our 
section who have studied this ques- 
tion and whose efforts have cul- 
minated in the framing of this treaty 
differ with Dean Pound as to the 
construction of this provision which 
is attacked by these resolutions. 

“I am not prepared to debate 
that subject. Since we have been 
presented with this resolution, the 
representatives of these basin states, 
who favor the approval of this treaty, 
have communicated, as far as we 
could, with the commissions of our 
respective states and the attorneys 
for those commissions.” 


Telegram from Attorney 
for Arizona Commission 


Mr. Craig then read to the House the 
following telegram which he had 
received from Charles A. Carson, 
Esq., attorney for the Colorado 
River Commission of the State of 
Arizona: — 

“Treaty inyolves intricate and 
delicate questions of water rights and 
international relationships and is 
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to the very great and best long-range 
interests of the people of affected 
states. It is supported by all the 
accredited representatives of the 
States of Arizona, Colorado, New 
Mexico, Texas, Utah and Wyoming 
who have studied the problem of 
many years and cooperated with the 
State Department. 

“In my judgment, defeat of treaty 
would not aid American interests 
except those profiting to the everlast- 
ing detriment of American citizens 
and American communities by de- 
livery of water to Mexico in greater 
quantity than provided by treaty. 

“Nothing in the treaty removes 
or prohibits legislative control over 
and judicial review of actions of 
American section of international 
boundary and water commission as 
they may affect American domestic 
interests. 

“Impossible in short time avail- 
able there for you men to thoroughly 
study and comprehend treaty. Amer- 
ican Bar Association should not per- 
mit itself to be used to further sel- 
fish interest to the detriment of 
American citizens and the states 
named. 

“Suggest no action be _ taken 
either for or against treaty but that 
treaty be left to consideration of 
Senate. Suggest you request men 
there from states above named to 
phone or wire their state representa- 
tives above referred to and join with 
them in preventing action there, if 
possible. 

“Charles A. Carson” 


Mr. Craig Sees 
No Inconsistency 


The Arizona State Delegate con- 
tinued his argument by reminding 
that: “It has been said that these reso- 
lutions do not attack the substantive 
provisions of this Treaty, but that 
they merely seek to preserve the 
rights, the private rights of Amer- 
ican citizens. But we of the basin 
states of the Colorado have not for- 
gotten that the Versailles Treaty 
and the League of Nations were de- 
feated and assassinated in the 
Senate by the device of offering reser- 


vations, until it was reservationed 
to death. 

“This Treaty is vital to our in. 
terests. The states interested in this 
Treaty are for it. If there are things 
in it that should be eliminated, the 
place to attack them is before the 
Foreign Relations Committee of the 
Senate, and not here. 

“We of these Colorado basin 
states have in past years sought to 
build up the influence of the Amer. 
ican Bar Association. We have 
striven to increase its membership. 
We have, every one of us, supported 
the Walter-Logan bill. We have 
supported the Administrative Agen- 
cy bill which was framed ~by this 
House. There is no question that 
we are as set against unlimited power 
for administrative agencies as are 
Dean Pound or Sylvester Smith or 
any member of this Committee; but 
we respectfully submit that the con- 
struction placed upon this provision 
of the Treaty which is here attacked 
is Open to controversy, and that the 
place to thresh that out is before the 
Senate Committee on Foreign Rela- 
tions and not here, and that this 
Association should not lend itself 
to support a resolution which will 
ultimately result in defeating every 
provision of this Treaty.” 


W. G. McLaren Advocates 
Passing the Resolutions 


Argument for the resolutions was 
continued by W. G. McLaren, of 
Washington, a member of the House 
Committee which, reported as to 
them. “The State of Washington,” 
said he, “has no interest whatever 
in the waters of the rivers covered 
by this Treaty. My only purpose is 
to register my protest against what I 
think is a wholly unwarranted as 
well as unprecedented device of 
still further extending the ad 
ministrative abuses into the treaty- 
making field. 

“Our distinguished speaker last 
night made the statement that, im 
all the history of this country thus 
far, no treaty had ever been held 
unconstitutional as being beyond 
the power of the treaty-making de 
partment of our government. Com 
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sequently, we should even be more 
watchful, if possible, to see that the 
well known and outstanding abuses 
of administrative procedure, with 
which we are all painfully familiar, 
are not still further extended through 
the treaty-making part of our form 
of government. 

“The statement is made here that 
there is no provision in this Treaty 
which prevents a court review. There 
may be no express prohibition of it. 
Neither is there any express reserva- 
tion of the right of a court review; 
and the courts have been telling us 
recently, somewhat to the surprise 
of some of us, that unless a right of 
court review is provided in its statute, 
speaking of a review of some ad- 
ministrative tribunal, then no such 
right of review exists. 

“I assume, as a matter of course, 
that the same doctrine would be 
applicable even more strongly to a 
treaty. When confronted with what 
we thought were unwarranted dep- 
rivations of the rights of citizens 
by the employment of administrative 
tribunals set up, we have frequently 
comforted ourselves somewhat with 
the thought that, when the worst 
came to the worst, the statute might 
be so amended as to restore to us, 
and to take from the administrative 
tribunals, some of the rights which 
had, we will say, been unwittingly 
conferred upon it. In other words, 
while we might find ourselves tem- 
porarily lodged in the prison cell 
of some administrative procedure, 
before some particular administra- 
tive tribunal, we at all times had 
within reach a key by which we 
could escape, namely, a statutory 
enactment which would destroy the 
thing we were complaining of. 

“You members of the House of 
Delegates, concerned as you are with 
the correction of administrative 
abuses, once you acquiesce in the 
idea of unlimited administrative 
power being conferred by the device 
and through the instrumentality of 
atreaty, you will not only find your- 
self locked up in a prison cell of ad- 
Ministrative procedure, but you will 
throw the key out over the transom, 
and that is where you will stay. 


Because this Treaty is not limited as 
to time; it is not terminable at the 
option of either party upon the 
giving of certain notice, as are all 
treaties ordinarily. It provides that 
it may be terminated: how? Only by 
entering upon a new Treaty which, 
of course, presupposes and requires 
that, before you get out of your ad- 
ministrative prison cell, you have to 
get the consent of the other party 
to the Treaty. 

“The statement has been made 
that this is merely the culmination 
of a long series of treaties extending 
back years and years in the past; 
and yet I note that this particular 
Treaty expressly says that, in ad- 
dition to the powers heretofore ex- 
isting under previous treaties, this 
commission shall have the following 
administrative powers which are, in 
effect, to operate construction Works 
of all kinds without any provision 
whatever for a judicial review being 
reserved to the rights of the citizens, 
to cover the rights of the citizen 
which may be impaired by the com- 
missioner in his execution of the 
Treaty. 

“I earnestly hope that this House 
will now go on record as unalter- 
ably opposed to still further pro- 
jecting the already abused device of 
administrative tribunals into the 
treaty-making field.” (Applause) 


Mr. Judd of Utah Opposes 
Action by the House 


Robert L. Judd, of Utah, for the 
opponents of the resolutions, made 
further reply to Dean Pound's 
analysis of the Treaty. “I think 
Dean Pound got very close,” he 
said, “in his closing statement to 
you, to what really matters here, or 
what is thought to matter; and that 
is the nationalization of water rights. 

“The question of nationalization 
of water rights isn’t for the Admini- 
strative Law Committee of this 
House. We haven't anything very un- 
usual here. The Interior Department 
manages the Boulder Dam and all 
power and everything that goes out 
from it; and the only change, so far 
as departments are concerned, is 


House of Delegates 





that in this Treaty, that power is. 
given to the State Department rather 

than to the Interior Department. 

Why, I don’t know, except, as I 

guess, that it is because we have 

here a controversy which deals with 

Mexico and with ourselves, whereas 

in all of the projects that the Interior 

Department handles,-it is wholly 

within our own: jurisdiction. 

“The matter of controlling ir- 
rigation projects, if efficiently done, 
is left largely to one man; and so far 
I haven't seen anything or heard 
anything said which negatives the 
proposition that there may not be 
court action here, if the rights to 
the individual are stepped upon in 
the operation of this project. 

“Here is something that has had 


_ a background of years of negotia- 


tion. Here is something that has 
been digested. Here is something 
that has been approved by all of the 
river states except one. Why should 
we step in and attempt to muddy 
the water rather than leave it to 
those who are interested in it to 
work out, as it has been worked out 
so far and as it will be worked out 
when it is submiited to the proper 
Congressional committees, and final- 
ly gets into the Senate for ratifica- 
tion? I say that we should not adopt 
the resolution of this Committee and 
put this House on record about 
something that it knows so little 
about and has so little to do with.” 


Mr. Denious Also 
Opposes Action 
Mr. Wilbur F. Denious began by 
saying that: “I haven't studied this 
Treaty, and neither has any member 
of our delegation here from our part 
of the country. If Dean Pound has 
studied this, he is perhaps the only 
man in the assembly who has. 
“The states involved in this con- 
troversy are the following: New 
Mexico, Arizona, California, Ne- 
vada, Utah, Wyoming and Colorado. 
Texas is interested in it because it 
includes the Rio Grande River. The 
first seven states are the Colorado 
Basin States. 
“This is not of general interest 
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to this Association. It is a sectional 
matter. I doubt if any representative 
here of the river states is more in 
favor of these administrative features 
than you are. I talked with Judge 
Stone this morning by telephone, 
and he tells me that these administra- 
tive features are the usual features of 
a treaty or law of this kind. He is 
an expert on water rights, and I am 
not, but he says these administrative 
features are not objectionable and, 
if they are, they will be removed 
before the Treaty is adopted. 

“This question is of interest only 
to the seven or eight states involved. 
Each one of those states has ratified 
this Treaty, has approved it, except 
one. The real object in this contro- 
versy before this House is not the 
merits of this Treaty.” 

Mr. Denious suggested that the 
merits of the Treaty as a whole should 
be studied, and he moved that the 
matter be referred to the Section of 
International Law for study and re- 
port. Chairman Crump, after con- 
sulting with Chairman Barkdull of 
the Rules and Calendar Committee, 
ruled that such a procedure would 
not be in order, inasmuch as the 
resolutions deal with matters solely 
within the province of the Com- 
mittee on Administrative Law. 

A motion to lay the resolutions 
on the table was not pressed. 


Leo Brewer of Texas 
Analyzes the Treaty 


The analysis of the Treaty was 
continued by Leo Brewer, of Texas. 
“I think the question as: to this 
Treaty comes down to a few words,” 
he said. “Article 2 has the meat of 
the whole controversy in it. 

“This Treaty contemplates three 
kinds of public works. One will be 
on the parts of the rivers that form 
part of the international boundary. 
That is one group of public works. 
Another group of public works are 
those wholly inside the United 
States, and another group are those 
wholly inside of Mexico. This para- 
graph deals with those three groups 
in three sentences. The first sen- 
tence deals with the public works 
on the portion of the rivers which 
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form part of the international 
boundary. It says that those public 
works shall be under the jurisdiction 
of the commission; that is both men, 
the American commissioner and the 
Mexican commissioner. That dis- 
poses of the public works on the 
portions of the river which form 
part of the international boundary. 

“The next sentence reads as fol- 
lows: Neither section—which means 
neither commissioner—shall assume 
jurisdiction of control over the 
works located within the limits of 
the country of the other without 
the express consent—of what? The 
government of the latter—not with- 
out the express consent of the com- 
missioner of the other but without 
the express consent of the govern- 
ment of the latter. Here is the milk 
in the cocoanut, as I see it, this last 
sentence: ‘The works constructed, ac- 
quired or used in fulfillment of the 
provisions of this Treaty and located 
wholly within the territorial limits 
of either country, although these 
works may be international in 
character, shall remain, except as 
herein otherwise specifically pro- 
vided, under the exclusive jurisdic- 
tion and control of the Section of 
the Commission in whose country 
the works may be situated.’ 

“I believe that if the words ‘Sec- 
tion of the Commission’ were 
eliminated there and the word 
‘country’ were put in, we would all 
agree. I believe the complaint is 
that all the works, all the little 
TVA’s and all the little irrigation 
systems, that may be built on this 
side, under this Treaty, would be 
under the exclusive jurisdiction— 
that means everything—of whom? 
Of the country? No. Of the Sec- 
tion of the Commission. In other 
words, it would be under the ex- 
clusive jurisdiction of the American 
Commissioner. That, I think, is the 
objection which most of the mem- 
bers of this House have to this 
Treaty. 

“I don’t think that my friends 
from Utah and Colorado and Ari- 
zona would lose any rights at all, 
would lose an acre or a foot of water, 
if those four words ‘Section of the 


Commission’ were changed to read 
‘country’ and that sentence were 
made consistent with the second 
sentence. As I understand it, that js 
what this resolution goes to. The 
way this Treaty is written now, every. 
thing constructed on our side of the 
boundary, all of the dams and the 
electric power plants, probably, and 
anything else that may be con. 
structed on this side of the boundary, 
are put under the exclusive jurisdic. 
tion of this one commissioner. 

“I think that it is the better ad- 
ministrative practice to say that 
everything on this side of the bound- 
ary shall be under the exclusive juris- 
diction, not of this single commis 
sioner, but under the exclusive juris- 
diction of this country. 

“I challenge my friends to show 
wherein or how, by changing the 
words ‘Section of the Commission’ 
to ‘country’ they would lose any 
water rights. At the same time they 
could acquire and keep all their 
water rights by placing the jurisdic- 
tion in this country, of the works 
on this side of the river, instead of 
placing them in the jurisdiction of 
the commissioner.” 


A “Friendly Question” 
Is Asked by T. B. Gay 


Chairman Smith then closed the 
debate for the Committee, with a 
summary of the arguments made in 
favor of the resolutions. A signifi- 
cant point was brought out by T. B. 
Gay, of Virginia, as a “friendly 
question”: 

“Mr. T. B. Gay: Isn't it apparent 
that the third sentence of the para 
graph which was read to us by the 
previous speaker, and which preserves 
to the control of the Section of the 
Commission, the control and operation 
of the works within each of the com- 
missions; if Mexico wants to retain 
that sort of absolutism over works 
within Mexico, there would certainly 
be no possible objection to the 
language being confined to Mexico; 
and, as to the United States, such pro 
vision as our Congress might want to 
put in; there being the proposition, 
as presented by this resolution relat- 
ing, as it does, to the works under 
which both governments of the section 
will retain exclusive control, is one 





they should decide themselves. By say- 
ing our government shall contro] the 
works in this country, and not the 
section, we could not possibly give 
offense to whatever Mexico wanted to 
do with her own. 
“Mr. Smith: 
very apparent.” 


I think that seems 


Resolutions as to 
the Agency Are Adopted 


The resolutions submitted by the 
Committee on Administrative Law 
were then put to a vote, and were 
adopted by the vote of a large 
majority of the House. 

After announcements, the second 
and special session of the House was 
recessed at 5:30 o'clock Tuesday after- 
noon. 





ADMINISTRATIVE AGENCIES 
Continued from page 629 


of the House of Representatives is 
given administrative, policy-deter- 
mining, proprietary and quasi-judi- 
cial powers, and ig made immune 
from control by the Congress and 
from judicial review of its determina- 
tions. 

As to matters pertaining directly 
to both the contracting parties, the 
commissioners from the two coun- 
tries act as a joint body. As to matters 
and properties wholly within one of 
the two countries, the commissioner 
from that country constitutes the 
agency and is given vast powers to 
buy, build and operate properties, in 
competition with private business if 
he sees fit. 

In some instances, as in the treaty 
with Canada, either party has the 
power to renounce it on notice, and 
thereby to terminate the-agency. In 
the instance before the House of Del- 
egates, the treaty could be terminated 
only by mutual consent of the two 
countries, and the agency might 
function virtually in perpetuity, 
without legislative control or judi- 
cial review, and with vast powers 
in the one American commissioner 
Over properties in the many states 
which contribute to the waters of 
the Colorado and the Rio Grande. 


In accord with the principles 
which it has many times declared, 
the House opposed the creation of 
that kind of unbridled agency by 
treaty, on the same grounds it has 
opposed the creation or existence, 
under a statute or regulations, of an 
agency of such unlimited powers. 
The House sought to make effective 
its view that such agency, if created 
by treaty, should be subjected to the 
control of the Congress and to judi- 
cial review, and should not be ex- 
empted from the standards of due 
process and fair procedure provided 
for in the McCarran-Sumners, bill. 
The House could not consistently 
take any other stand. 


As was carefully pointed out by 
Roscoe Pound, by Sylvester C. Smith, 
Jr., by W. G. McLaren, and others 
in the debate, this action by the 
House was in no sense inimical to 
the treaty or to the agreed-on appor- 
tionment of the waters, or to the in- 
terests of Mexico or of any state 
affected. As Thomas B. Gay pointed 
out, through a “friendly question” to 
Chairman Smith, the provisions of 
the treaty which set up the adminis- 
trative agency are so arranged as to’ 
permit of a change of form and sub- 
stance as to the powers and account- 
ability of the one-man agency having 
exclusive and final authority over 
waters and works within the river 
states, and to permit this to be done 
without in any way changing or inter- 
fering with the retention of the pres- 
ent provision for the agency having 
authority as to Mexican waters. From 
this it would seem that Mexico 
would have no fair objection to 
changing the treaty so as to subject 
to orderly American processes the 
agency which is to deal solely with 
American waters and internal prop- 
erties and rights. 

The interesting debate which pre- 
ceded the vote in the House made 
the above-stated aspects very clear. 
The discussion at each the first and 
second session is summarized else- 
where in this issue, and should be 
read particularly by the lawyers in 
the states directly concerned. 


Administrative Agencies 





RAPHAEL SEMMES 
Continued from page 638 


certain Reconstruction papers, this 
step may have been taken in the in- 
terests of the institution. Through 
with pedagogy, he next turned to 
journalism as editor of a Memphis 
daily. This venture lasted but a few 
months, Semmes explaining in a let- 
ter written at the time, “I have dis- 
solved my connection with the Mem- 
phis Bulletin, my states-rights politics 
not suiting the changed views of the 

With the restoration of his civil 
rights Semmes went back to the prac- 
tice of law at Mobile. He was now 
about sixty years of age. His days of 
high adventure were over. The wings 
of the far-soaring falcon had been 
clipped. The old “pirate” had set- 
tled down as a peaceful burgher. As 
a demonstration of their respect, his 
fellow-citizens presented him with a 
charming house on Government 
Street. Clients began to come in in- 
creasing numbers to his office. Estab- 
lished in a gulf port and with his 
salty background, one would expect 
that his services in admiralty causes 
would be in special demand—and 
such was the case. He was treated 
with great deference by his fellow 
practitioners and shown marked con- 
sideration by the judges before whom 
he appeared. 

In 1869 he completed and pub- 
lished his massive book, “Memoirs 
of Service Afloat during the War be- 
tween the States.” Unfortunately this 
otherwise extraordinary work was 
composed at a time when the resent- 
ment and bitterness which had 
grown up in its author's soul dur- 
ing the war were acutely intensified 
by the treatment to which he was 
subjected, and that state of mind is 
painfully reflected in its otherwise 
fascinating pages. 

He died in Mobile on August 
30, 1877. On June 27, 1900, his 
townsmen unveiled an impressive 
bronze statue in honor of his memory. 
During the ceremony “one of those 
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Gulf storms that he had so often 
faced,” as a biographer put it, came 
on “with the same suddenness with 
which he used to burst upon unsus- 
pecting merchantmen in that inland 

a.” Was this violent intervention 
of nature no more than a curious 
coincidence, or did it carry a mystic 
import? 
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Report of Progress 


of the American Law Instetute 


At the first session of the Assembly, 
Judge Herbert F. Goodrich, of the 
United States Circuit Court of Ap- 
peals for the Third Circuit, speak- 
ing in his capacity as Assistant Direc- 
tor of the American Law Institute, 
called attention to the fact that the 
Restatement of the Law undertaken 
by the Institute in 1923 has now 
been’ completed and the last volumes 
are on their way to the press. 

In spite of the long spread be- 
tween the beginning and the end of 
the work, the speaker declared that 
its value to the bench and the bar 
was not impaired by the passing of 
the intervening years. 

“The Restatement is designed to 
cover what we call the basic subjects 
of the common law” he said. “On 
these subjects the law grows, but the 
growth is gradual and the general 
rules do not change much from year 
to year. So far, the Restatement rep- 
resents what we have hoped to 
make it... a carefully worded and 
analyzed exposition of the current 
doctrines of the common law ... 
they will so continue for some time 
into the future.” 

Judge Goodrich declared that it 
is too early as yet to make any fair 
and satisfactory appraisal of the im- 
portance of the Restatement on our 
law, “Nevertheless” he said, “the 
latest figures on judicial citation 
show 10,721 instances in the reported 
decisions of appellate courts through- 
out the country. It is significant, too, 
that the citation list has mounted 
with increasing rapidity over the past 
several years. 
the fact that a wider portion of the 
law has been covered with the ap- 
pearance of the succeeding volumes. 


Part of it is due to the growing ac- © 


ceptance by the bench and the bar of 
the Restatement as a careful and 


sound treatment of the common law. 
With the completion of the Re- 
statement, the Institute now turns 





Part of this is due to — 


to a new project. That project will 
be one which will be undertaken in 
cooperation with the National Con. 
ference of Commissioners on Uni- 
form State Laws. The project itself 
will be a production of a modern 
Uniform Commercial Code. The first 
step in the writing of this Code has 
already been taken over the last two 
or three years by the combined ef 
forts of the two bodies in the produc 
tion of a revised Uniform Sales Act. 

This statute, when entirely com- 
pleted, will be one of the chapters 
in the new code. Financing of the 
work is provided for by the generous 
gift of the Maurice and Laura Falk 
Foundation of Pittsburgh, with the 
addition of similar though smaller 
gifts from other sources. It is 
estimated that the work will take 
about five years to complete, but 
when done, both organizations work- 
ing on it confidently expect that 
they will have written a Code which 
is clear and understandable in its 
language, the rules of which are 
based upon thorough knowledge of 
the present business problems as 
well as legal concepts. 
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CiLecat Errects or War, by Sir 


Arnold Duncan McNair (Second 
Edition). 1944. Cambridge, Eng- 
land: The University Press; 
London, England: Bentley House; 
New York, Toronto, Bombay, Cal 
cutta, Madras: MacMillan. 

QUESTIONED DOCUMENT PROBLEMS, 
by Albert S. Osborn, Edited by 
Albert D. Osborn. 1944. Albany: 
Boyd Printing Company. 

Bureaucracy, by Ludwig Von Mises. 
1944. New Haven: Yale University 
Press. 

Mixirary OccuPATION AND THE RULE 
or Law, by Ernst Fraenkel. 194 
New York, London, Toronto: Ox 
ford University Press. $3.50. 
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RECURRENCE TO 
FUNDAMENTALS 

Continued from page 623 
for a special court of patent appeals. 
Most of the patent litigation arises 


| in a very few circuits, and when the 


court of one of these circuits speaks, 
it generally settles the question in- 
volved. It is possible, of course, for 
the parties to “shop around” in an 
attempt to get a conflict of decision; 
but this is a very limited sort of 
nuisance and furnishes no excuse for 
any such drastic change as is pro- 
posed. If the first court is clearly 
right in its decision, the “shopping 
around” doesn’t amount to much. If 
it is wrong, it is good to have a means 
of bringing the error before the Su- 
preme Court. I venture to think that 
no court of patent appeals that we 
might set up would be any more 
likely to be right than the courts 
which now handle the bulk of ap- 
peals in patent cases; and unless 
appeals are to go direct to the Su- 
preme Court, which is of course im- 
practical, there is no better system 
than to let them go to the regular 
intermediate courts with power in 
the Supreme Court to correct error 
and iron out conflicts by the use of 
certiorari. Judge Evans has recently 
compiled statistics which show the 
whole agitation to be utterly futile 
and unnecessary. 

So you see I have answered in the 
negative all of the questions that I 
propounded. This does not mean, 
of course, that I think the patent 
system is perfect. It does mean that 
I think it is valuable and should be 
protected against mischievous and 
hostile changes. Some changes in the 
patent laws are needed. There is 
need perhaps for greater protection 
against the use of patients in attempts 
to restrain trade and commerce in 
unpatented articles, a matter with 
respect to which the Supreme Court 
has spoken recently in no uncertain 
terms. I venture to suggest also that 
some safeguard ought to be provided 
against the “killing of patents,” i.e. 
against the acquirement of patents, 
not for the purpose of use, but to 
prevent the competition which would 
arise from the manufacture of the 
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patented article. Other changes in 
the patent laws are suggested in the 
report of the Patent Planning Com- 
mission. We must be careful, how- 
ever, in making the changes that are 
needed not to undermine a system 
which has been of inestimable value 
to the country and which, from every 
standard by which we may judge, 
seems as important to our develop- 
ment in the future as it has been to 
the phenomenal development that 
we have experienced since its inaugu- 
ration. 

















































BOOKS FOR LAWYERS 
Continued from page 631 


the democratic countries, who pre- 
pared the way for, if they did not 
actually create, the forces which now 
stand for everything they detest.” 

The style of this book is so at- 
tractive and moderate that the temp- 
tation to quote much from it, 
rather than to summarize, has been 
strong. Although the book was pub- 
lished less than a month ago, it al- 
ready is selling at the rate of 300 
to 500 copies a day, which is unusual 
for a volume in this field. 
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Lrprany Appratsat Assn., 538 S. Dearborn St. 


Chicago 5, Ill. 


USED LAW BOOKS BOUGHT AND SOLD. 
State Reports, Reporter Gream units, Digests, 
Law Reports, Text-Books, Encyclopedias, 

etc. Correspondence solicited. R. V. Boye, Col- 
cord Bidg., Oklahoma City, Okla. 


COURT REPORTERS 


“ANGELES CALIF., DEPOSITIONS, 
i Bett Brorsers—Court 
-» (12) Mu. 2895. 





Amer. 











LOS 
Hearings—Arbitrations. 
Reporters, 206 So. Spring St 








HANDWRITING EXPERTS 


EDWARD OSCAR HEINRICH, B. S. 24 CAL. 

ifornia St., San Francisco, 11. i 
consulting and scientific laboratory service avail- 
able when you have a suspected or disputed doc- 
ument problem of any kind. For additional infor- 
mation see Marti le-Hubbell Law Directory, 
San Francisco listings. 








EXAMINATION OF HANDWRITING, TYPE- 

writing and all types of stamped impressions. 

testimony. Training and experience in the 

FBI Laboratory. M. D. Hurrman, 1120 65th 
Street, Des Moines, Iowa. 


WRITE ME ABOUT ANY COLLECTIONS, 

investigations or re} ons you may have 
in the tri-state area. H. L. Wacwer, Box 227, 
Coffeyvillle, Kansas. 


POSITIONS WANTED 
LAWYER OF BROAD EXPERIENCE, 
-known 


ber of one of oldest and 
midwest state, desires, for personal reasons, 
locate on Atlantic Seaboard. Will consider re 
sponsible place with industrial or commercial of 
ganization, or with law firm. Box N.G.J., Ame 
1can Bar Association Journat, 1140 N. Dearborn 
St., Chicago 10, Illinois. 


POST WAR PLANNING. LAWYER-SOLDIER, 

Westerner, 30, married, three years practic 
adniinistrative and public utilities law, ex 
enced researcher-writer, (two years overseas, 
mentally alert), would welcome correspond 
with reputable firm or lawyer anywhere, 
view to affiliation at war's end. , not 
inc rime consideration. Best referenc 
Box CJW, American Bar AssoctaTion JOURNAL, 
1140 N. born St., 10, Ill. 


ATTORNEY, 40, MARRIED, ONE CHILD; 
admitted Minnesota and Iowa, B. A., LL. By 
University of Minnesota, several years 
ment experience and presently in general p 
for self, desires ition with corporation or 
Box. HJJ, American Bar _ ASSOCIATION 
Journat, 1140 N. Dearborn St., Chicago 10, E 


ROBES 


JUDICIAL ROBES—CUSTOM TAILORED— 
The pak Ss their kind—-satis' action u i d 

—Cata No. 41 sent on request. 

Sines inc., 7-9 West 36 St., New York 18, N. ¥, 








— 
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This attractive 
which, Mr. Smith 
has worked 


fair; indeed th 
nershi wg 


ship life; but no 
otherwise 





iw to divide the 
dispelled. That problem has always tend 
partner has ever left us to join any other firm. (5) Cost Control 
t a great many small cases which 
or perhaps not at all. (6) We have 
been enabled to grow from a small group of men to a somewhat larger group.” 


An appendix of forms is included. 


has enabled us to handle at a moderate 
should have handled at a 


Reginald Heber Smith 


The American Bar Association Journal takes pleasure in offering to its readers 
a new and revised edition of 


Lau Office Organization 


phliet describes a system of law office organization, 


. “has been in actual o 
ly well.” He lists the fo 


inherently capable. (3) Morale 


on for twenty 

benefits: (1) The elimi- 
nation of waste has saved thousands of dollars, and a dollar saved is a dollar 
of added income. (2) The attorneys have been able 1 F puamg the best work 


of which they were 


ears and 


esprit de corps have 
been kept at a high pitch because the men believe the rules of the system are 


made the rules themselves. (4) That nightmare of part- 


profits justl 
to be a 


Price 50c 


among the partners—has been 
ve force in partner- 


American Bar Association Journal 
1140 North Dearborn Street — Chicago 10, Ilinocis 








